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In the Court of Appeals of the District of Columbia. 


No. 2317. 

Sam P. White, Appellant, 
vs. 

The United States of America. 


a Supreme Court of the District ui v^umbia. 

At Law. No. 53227. 

The United States of America, Plaintiff, 

vs. 

Sam P. White, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration, &c. 

Filed January 16, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 53227. 

The United States of America, Plaintiff, 

vs. 

Sam P. White, Defendant. 

First Count. 

The Plaintiff, the United States of America, sues the defendant, 
Sam P. White, for money payable by the defendant to the plaintiff, 
for that heretofore, to wit, on the third day of September, A. D. 
1907, one Ernest R. Tilton, Captain and Quartermaster of the 
United States Army, the duly authorized agent of the plaintiff, act- 

1—2317a 
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ing for and on behalf of the United States of America, and the de¬ 
fendant, Sam P. White, executed in triplicate and delivered to each 
other a certain written contract and undertaking, the date whereof 
is the day and year aforesaid, whereby the said defendant, Sam 
P. White, agreed, in conformity with specifications for reconstruc¬ 
tion and extension of railroad tracks, including road-bed, ties, rails, 
etc., at Fort Monroe, Virginia, at his own risk and expense, to 
furnish all new ties necessary to replace ties unfit for further service, 
to furnish the labor and material necessary and to fully com- 

2 plete the work of making repairs and alterations to the rail¬ 
road at Fort Monroe, Virginia, in accordance with the plans 

and specifications attached to said contract, and made part thereof; 
and the said Ernest R. Tilton, for and on behalf of the plaintiff, 
agreed to pay to the defendant, Sam P. White, for and in consid¬ 
eration of the faithful performance of the stipulations of said con¬ 
tract by the said Sam P. W hite for supplying all labor and material 
necessary to fully complete making rejmirs and alterations to the 
railroad at Fort Monroe, Virginia, in accordance with the plans and 
specifications attached to said contract, and made part thereof, the 
total sum of twenty-eight thousand four hundred eighty-nine dol¬ 
lars ($26,489.00). 

That said contract was duly approved by the Quartermaster Gen¬ 
eral of the United States Army, acting by and through his duly 
authorized agent, John F. Knight, Major and Quartermaster, United 
States Army, on the fourteenth day of October, A. D. 1907, as 
reauired by the terms and provisions of said contract. 

The plaintiff further says that it, the said plaintiff, fully per¬ 
formed all the obligations and agreements by it to be performed 
under and by virtue of the terms of said contract, and paid to the 
defendant, Sam P. W hite, for the work done and material supplied 
under said contract, the full amount of the said contract price, 
namely, twenty-eight thousand four hundred eighty-nine dollars 
($28,489.00); that in addition to said amount, the above-mentioned 
Ernest R. Tilton, Captain and Quartermaster of the United States 
Army as aforesaid, pretending to act. for and on behalf of the 
plaintiff, and pretending to act under and in pursuance 

3 to the terms of the said contract, erroneously construed the 
same and the powers supposed to be thereby conferred upon 

him, and, under such erroneous construction and meaning, paid or 
caused to be paid to the said defendant, out of the funds and moneys 
of the plaintiff, the sum of six hundred sixty dollars ($660.00) for 
six hundred ties, being the price agreed upon at the price of one 
dollar and ten cents ($1.10) each tie; that of the said six hundred 
ties four hundred and fifty-eight, of value of five hundred three 
dollars and eighty cents ($503.80), were new ties used by the de¬ 
fendant in the said work of reconstruction and extension of said rail¬ 
road tracks as provided in and by the said contract to replace those 
unfit for further service, which the said defendant was, according 
to the true intent and meaning of said contract, obligated to furnish 
at his own expense, and the said ties were necessary to complete the 
repairs and alterations to the railroad according to the terms and pro¬ 
visions of the contract aforesaid, 
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And the plaintiff says that by reason of the premises the said 
defendant has received from the plaintiff, on account of the said 
contract, the sum of five hundred and three dollars and eighty 
cents ($503.80) ; in excess of the sum which he was entitled to receive 
from the plaintiff under the said contract, according to the true in¬ 
tent and meaning thereof. 

And the plaintiff says that notwithstanding the premises, the de¬ 
fendant hath not paid to the plaintiff the said sum of five kundred 
three dollars and eighty cents ($503.80), although often re¬ 
quested so to do, and hath refused and doth still refuse to 

a n ^ a *^i i e sa ^ Pontiff the said sum of five hundred three 
dollars and eighty cents ($503.80), and said sum is now due and 
owing as aforesaid to the plaintiff; and the plaintiff claims of the 
said defendant Sam P. White, the sum of five hundred three 

dollars and eighty cents ($503.80), with interest, besides costs of 
this suit. 

Second Count. 

And the plaintiff, the United States of America, further sues the 
defendant, Sam P. White, for other money payable by the de¬ 
fendant to the plaintiff, for that heretofore, to wit, on the third 
day of September, A. P. 1907, one Ernest R. Tilton, Captain and 
Quartermaster, United States Army, the duly authorized agent of 
the plaintiff acting for and in behalf of the United States of America, 
and the defendant, Sam P. White, executed in triplicate and de- 
livered to each other a certain written contract and undertaking, 
the date whereof is the day and year aforesaid, whereby the said 
defendant, Sam P. White, agreed, in conformity with the specifica- 
tions for the reconstruction of railroad tracks at Fort Monroe, 

\ lrginia, to furnish at his own risk and expense all new and neces¬ 
sary ties to replace those ties unfit for further service, and to furnish 
labor and material necessary to fully complete the work of making 
such repairs and alterations to the railroad at Fort Monroe, Virginia 
m accordance with the plans and specifications attached to said con¬ 
tract and made part thereof. 

5 r> A "i ih * P laintiff further says that the said defendant, Sam 
a furnish approximately two thousand one hun¬ 

dred and fifty-three ties at his own risk and expense, in making the 
repairs and alterations to the railroad at Fort Monroe, Virginia, and 
it thereupon became necessary, in order to replace ties unfit for 
further service and to fully complete the work of making repairs 
and alterations to the railroad at Fort Monroe, Virginia, in accord¬ 
ance with the true tenor and purport of said contract herein referred 
to, for the said defendant, Sam P. White, for the faithful perform¬ 
ance and carrying out of said contract, to furnish four hundred and 
fifty-eight new ties, in addition to those already furnished, which 
said four hundred and fifty-eight new’ ties were necessary to replace 
those unfit for further service and necessary to complete the work of 
making repairs and alterations to the railroad at Fort Monroe 
Virginia, in accordance with the true intent and purport of the plans 
and specifications attached to and made part of said contract. 

And the plaintiff further says that the said defendant Sam P. 
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White, wholly neglected and refused to furnish the said additional 
four hundred and fifty-eight new ties necessary to replace those unfit 
for further service, and tne said plaintiff thereby was compelled, in 
order to secure the completion of said work, to purchase the said 
four hundred and fifty-eight new ties, which said ties were so 
purchased by the said plaintiff at the price of one dollar and ten 
cents ($1.10) each, and paid for by the said plaintiff, and were de¬ 
livered by the said plaintiff to the said defendant, and used by the 
said defendant as part of the material necessary to replace ties 
6 unfit for further service and to fully complete the work of 
making repairs and alterations to said railroad at Fort 
Monroe, Virginia; and plaintiff further says that the aforesaid price 
paid for said ties was reasonable and just. 

And the plaintiff further says that the defendant lias not, nor has 
anyone for him, repaid to the plaintiff the cost of the said four hun¬ 
dred and fifty-eight ties, to wit, the sum of five hundred three dollars 
and eighty cents ($503.80), and, although often requested, has 
neglected and refused and does still refuse to pay to the said plaintiff 
the said sum of five hundred three dollars and eighty cents($503.80), 
whereby the said plaintiff has been damaged in the sum of five 
hundred three dollars and eighty cents ($503.80), which said sum 
is now due and owing as aforesaid by the said defendant to the said 
plaintiff; and the said plaintiff claims of the said defendant, Sam P. 
White, the said sum of five hundred three dollars and eighty cents 
($503.80), with interest, besides costs of suit. 


Third Count. 

And the plaintiff, the United States of America, sues the defend¬ 
ant, Sam P. White, for other money payable by the defendant to the 
plaintiff for goods sold and delivered by the plaintiff to the defend¬ 
ant; and for work done and materials provided by the plaintiff for 
the defendant at his request; and for money lent by tho plaintiff to 
the defendant; and for money paid bv the plaintiff for the defendant 
at his request; and for money found to be due from the defendant 
to the plaintiff on accounts stated between them. 

7 And the plaintiff claims five hundred three dollars and 

eighty cents ($503.80), with interest, according to the par¬ 
ticulars of demand hereto annexed, besides costs of this suit. 

CLARENCE R. WILSON, 

Attorney of the United States in and for the 

District of Columbia. 


Particulars of Demand. 

Sam P. White, Dr. to United States of America. Cr. 

To value of 458 ties, at $1.10 each, purchased by the United 
States of America, acting through its duly author¬ 
ized agent, to complete the work required to be done 
by defendant under the terms of the contract between 
plaintiff and defendant, dated the third day of Sep¬ 
tember, A. D. 190/, wdiich said ties said defendant 
failed and refused to furnish....... $503,80 


1 
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Affidavit of Merit 


« E. R. T. 

otate of Virginia, 

Count,, of Elizabeth, City, Town of Pheebus, *>: 

I, Ernest R. Tilton being first duly sworn, upon oath de- 

rZ Z ‘n at 1 am a Ca ' ,tain in U. S. Armv and was 
C ° n ^ t, "^ U f art f™^ a ‘ fort Monroe, Va. and as such, 

E R T in tbff m e U, V ted States of Am erioa, the plaintiff 
K. 1. in the foregoing and annexed declaration, made a part 

one Sam P States of America sum 

one Nun P. White, named as defendant therein: that I have ner. 

sonal knowledge of the facts hereinafter stated; and that the plaintiff 
ists Mlows 8 again8t the miA defendan '. which cause of actioJ 

Tilton, 1 Capbdn 'an^QM^master^f* Uie^'nited^StatM ^Vrmv ^a 

of ttSK of e Am"S ^‘dStomP 8 White^h" ^ 
named as defendant in said decla^o ex“uLTn trip£»T^5 

sSSSs 

S3 

p t a' "t° . m ' '■ R repairs and alterations to the railroad at 

replace those unfit for further service (apjrox mltelv'2 (SHi h 

performance of the stimulations «n/ "t co " 8,,Jerat, on of the faithful 
all labor and material nee™ m rn^ C0, ; tract for ^PP^ng 
and alterations to said railroad at Fort*lU oom P le ‘ e making repairs 
anee with the plan« TS 1 7'^?^ in accord- 

made part thereof, the total sum of T tta °h cd .*n said contract and 
Hundred and Eighty-nine Dollars ($28,489 00) ^ Th ° usand Pour 

fhcTua^erXti ^ Z^kT T* ^ ^ 

Qua^Sef, 1 ’uS& a gS2^J? nt ' J ^ n T. Knl® £jmJ& 

fober, A. D. 1907 STrS^d b?rt,e°? the ^V^nth day of Oc- 
contract. ^ v ^ erms an ^ provisions of said 

Affiant further says that the said United States of America per- 
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formed all the obligations and agreements by it agreed to be per¬ 
formed. under and by virtue of the terms of said contract, and paid 
to the said Sam P. White, for the work done and materials supplied 
under said contract, the full amount of said contract price, namely, 
Twenty-eight Thousand Four Hundred and Eighty-nine Dollars 
($28,489.00); that it was provided in the specifications attached to 
said contract that the contractor, the said Sam P. White, should 
furnish all material, labor, etc., necessary to complete the work, 
according to the true intent and meaning of the drawing and speci¬ 
fications; that the said Sam P. White, in executing the work 

10 agreed by him to be performed by the terms and provisions 
of said contract, did furnish, as part of the material neces¬ 
sary to complete the work under said contract, two thousand one 
hundred and fifty-three (2,153) new ties, and it was thereupon ascer¬ 
tained that the said two thousand one hundred and fifty-three 
(2.153) new ties were not sufficient in number to replace those ties 
unfit for further use in the roadbed, which the said Sam P. White 
had, under and by virtue of the said contract, undertaken to re¬ 
place; and the said Ernest R. Tilton, Captain and Quartermaster 
of the United States Army, as aforesaid, pretending to act under and 
in pursuance to the terms of said contract, erroneously construed the 
same and the powers supposed to be thereby conferred upon him, 
and under such erroneous construction and meaning, paid to the said 
Sam P. White, out of the funds and moneys of the United States 
then in his hands, the sum of Six Hundred and Sixty Dollars 
($660.00), for six hundred (600) additional new ties, being the 
price agreed upon at the price of One Dollar and Ten Cents ($1.10) 
each tie, and that of the said six hundred (600) new tics, four hun¬ 
dred and fifty-eight (458), of the value of Five Hundred and Three 
Dollars and Eighty Cents ($503.80), were new ties used by the said 
Sam P. White in the work of reconstruction and extension of said 
railroad tracks, as provided in and bv said contract, to place those 
unfit for further sendee, which the said Sam P. White, according to 
the true intent and meaning of said contract, was obligated to fur¬ 
nish at his own expense, and the said ties were necessary to complete 

the repairs and alterations to the railroad, according to the 

11 terms and provisions of the contract aforesaid. 

Affiant further says that after the said Sam P. White was 
paid the sum of Twenty-eight Thousand Four Hundred and Eighty- 
nine Dollars ($28,489.00), being the full amount of said contract 
price, and the additional sum of Five Hundred and Three Dollars 
and Eighty Cents ($503.80) for the said four hundred and fiftv- 
eight (458) new ties used by the said Sam P. White to replace the 
ties unfit for further use, it was ascertained that the payment to the 
said Sain P. White of the said Five Hundred and Three Dollars and 
Eighty Cents ($503.80) was so made to him by the agents of the 
United States, under a mistake in law and in fact of the terms and 
provisions of the said contract between the United States and the said 
Sam P. White, and by reason whereof the said Sam P. White did 
recwve from the United States of America the sum of Five Hundred 
and Three Dollars and Eighty Cents ($503.80) in excess of the 
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amount that he was entitled to receive on account of said contract 
according to the true intent and meaning thereof. 

And this affiant is informed, and therefore believes that demand 
has been made upon the said Sam P. White for the return of said 

rJKOQsnF 1 ' 6 ^“ ,ldred . Three Dollars and Eighty Cents 
(SM13.80) so paid to him, and the said Sam P. White hlth refused, 

and doth still refuse to return said sum, and that by reason of the 
premises and the payment of said sum to said Sam P. White, the 
said Sam P. White became and is indebted to the said United States 

i o ?f by ?T n °f the faets hereinbefore states, and the 

1£ Imted States of America became and is justly entitled to 
recover from the said Sam P. White, exclusive of all set-offs 

22“ J 'n g rounds ,°£. d ? fen ^’ ,he mid 811111 of Five Hundred and 
1 hree Dollars and Eighty Cents ($503.80), with interest from the 
date of said payment, besides costs of this suit. 

ERNEST R. TILTON, 

Copt. C. A. C., U.S. A. 

Subscribed and sworn to before me this 11 day of January, A. D. 
[ 8EAI -] W. F. LARRABEE, 

hotary Public, Phoebus, l'iryinia. 

My Commission Expires June 17, 1914. 

No Tax Required on Seal. 

W. F. L. 

13 United States (Vignette) of America, 

War Department, 
Washington, June 9, 1910. 

J ber f b ? c ( ert 'fy ‘hat the contract, bond and specifications hereto 
attached are true copies of the records of the War Department in the 
Office of the Quartermaster General. 

J. B. ALESHIRE, 
Quartermaster General, U. S. Army. 

I hereby certify that J. B. Aleshire, who signed the foregoing cer- 
tificate is the Quartermaster General of the Army of the United 

ZSSgtX - "«* m wi o«di,,« 

h,«,“S3 HXtJ-£ ssissSffyu la's 

my name to be subscribed by the Assistant and Chief Cleric of the 
^Department, at the City of Washington, this 9th day of June! 

[® EAL -] J. M. DICKINSON, 

Secretary of War. 

By John c. scofield/ 

A mutant and Chief Clerk. 
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14 Contractor's Bond (Public Works). 

(When Principal is an Individual or a Partnership and Surety is a 

Corporation.) 

Know all men by these presents, That we, 1 Sam P. White as 
principal, and The Empire State Surety Co., a corporation existing 
under the laws of the State of New York, as surety, are held and 
bound unto the United States of America in the penal sum of Fif¬ 
teen thousand (15,000) dollars, to the payment of which sum well 
and truly to be made, we bind ourselves, our heirs, executors, ad¬ 
ministrators, and successors, jointly and severally, firmly by these 
presents. 

The condition of this obligation is such, That whereas the above- 
bounden Sam P. White has, on the Third day of September, 1907, 
entered into a contract with the United States, represented by Cap¬ 
tain Ernest R. Tilton, Quartermaster, U. S. A., for furnishing labor 
and material necessary’ to make and complete repairs and alterations 
to the railroad at Ft. Monroe, Va., in accordance with plans and 
specifications referred to in the said contract. 

Now, therefore, If the above-bounden Sam P. White, heirs, ex¬ 
ecutors, or administrators, shall and will, in all respects, duly and 
fully observe and perform all and singular the covenants, conditions, 
and agreements in and by the said contract agreed and covenanted 
by said Sam P. White to be observed and performed according to the 
true intent and meaning of the said contract, and as well during any 
period of extension of said contract that may be granted on the 
part of the United States as during the original term of the 

15 same, and shall promptly make full payments to all persons 
supplying 2 him labor or materials in the prosecution of the 

w’ork provided for in said contract, then the above obligation shall be 
void and of no effect; otherwise, to remain in full force and virtue. 

In witness whereof, The parties hereto have executed this in¬ 
strument this 17th day of Sept., 1907; the name and corporate seal 
of said surety being hereto affixed and these presents duly signed 
by its* Att'y in fact, pursuant to a resolution of its 4 Board of Di¬ 
rectors, passed on the 14th day of June, 1905, a copy of the record 
of which is on file in the War Department. 

In presence of— 

ELMER E. McPHERSON, as to 

SAM P. WHITE. [seal.] 

N. S. FAUCETT, as to 

THE EMPIRE STATE SURETY 00.,• 

[seal.] 

By N. S. FAUCETT, Atfy in Fact. 

[Corporate Seal of The Empire State Surety Co.] 

A. t test * 

KILBOURN GORDON. 

THERESE O'DONNELL. 

(Executed in Duplicate.) 

1 If the principal is a partnership, the individual names of the 
partners will be given with the recital that they are partners com- 
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posinga firm, naming it, and the bond must be executed by all the 
2 Him or them. 

° i fficer auti ‘ orized to sign for the corporation. 
tion Th ^ ° f d,rectors or other governing body of thecorpora- 

5 Affix adhesive seal. 

6 Here affix the corporate seal. 

16 Jul S ^ 1907 149083 - °®“ Qr ' Mr Gen ’ 1 ’ War Department, 

Specifications for Reconstruction and Extension of Railroad Track 
Including Roadbed, Ties, Rails, etc., at Ft. Monroe Va 

Prepared m the Office of the Constructing Quartermaster, Fort Mon- 

roe, Va., May 1907. 

1 i Specifications for the Material and Labor Required in the Re- 

13 -i P alr r^ le ^ ai roa< ^ Track, Including Roadbed Ties 
iails, etc., at Fort Monroe, Va. Prepared in the Office of the 
Constructing Quartermaster, Fort Monroe, Va. 

General Conditions. 

1. The work is to be executed in the best and most workmanlike 
inanner, according to plans and specifications under the direction and 
to the entire satisfaction of the United States officer in charge - and 
in conformity with his instructions. g6> and 

2 ‘ T « e r,rt° , V.r a K k,r Wi " his Personal superintendence to the 

18 fiL h Z l COmpete . nt foreman °r superintendent satis- 
18 factor} to the officer in charge, on the job at all times during 

.. rrl ^ le progress of the work with authority to act for him g 

3. The contractor shall furnish all materials, labor etc necessary 
to complete the work according to the true intent and meaffi^Tof 

ffienffi^‘ ngS K ld th r„T ci « Cations - of whi <* intent and meaninK 

the officer in charge shall be the interpreter. No local terms or classy 
fictions will be considered in the interpretation of these s^Sa- 

4. The location of the work will be indicated hv „«> • 

charge, and the site shall be cleared by the contractor tor m 

execution, and should be examined by intending bidders. P ro P er 

o. It is intended that the drawing and sDecifiratinna oKoii * i j 
everything requisite and necessary' to the proper and pntiro fi 
of the work, notwithstanding every item necessarily involved 1 ^ the 
work is not particularly mentioned; all the work when finished J 
be delivered up in a perfect and undamaged state 

1 <) shall hLih 6 n °j gUI T or mern °randa are given, the drawings 

19 shall be the guide. In any case of discrepancy in figures fr 

„ ff . • dra 7 ln « s the matter shall be immediately submittTtrihe 
officer in charge; without whose decision said discrepancy *a5 not 

*— lo 17ft 
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be adjusted by the contractor, save only at his own risk; and in the 
settlement of any complications arising from such adjustment the 
contractor shall bear all extra expenses involved. In case of differ¬ 
ence between drawings and specifications the requirements of the 
specifications shall govern. Where detail drawings are furnished 
they will govern as far as regards methods of construction not de¬ 
scribed or made clear by specifications. All drawings on a scale of 
three-quarters of an inch to one foot, or larger, will be considered de¬ 
tail drawings. 

7. The drawings and these specifications shall be considered co¬ 
operative, and work or material called for by one and not mentioned 
by the other is to be done or furnished in as faithful and thorough a 
manner as though fully treated by both. 

8. The contractor must lay out his own work, and will be responsi¬ 
ble for all measurements; he must exercise proper caution and care to 

verify the figures before laying out the work, and will be re- 

20 sponsible for any errors therein that otherwise might have 
been avoided. He will promptly inform the officer of any 

errors or discrepancies he may discover in the plans and specifications, 
in order that the proper corrections may be made and understood. 

9. The officer in charge may require the contractor to dismiss such 
workmen as he deems incompetent or careless, and is to have at all 
times access to the work, which is to be entirely under his control. 

10. The contractor shall be held responsible for all damages to the 
work, whether from fire, high wind, or other causes, during the prose¬ 
cution of the work, and until the same is finally accepted, even 
though partial payments may have been made for the completed 
work or material. He shall be held answerable for all damages that 
may occur to persons, animals, or vehicles, from want of proper light¬ 
ing, watching, boarding, or inclosing; or any accident arising from 
defective scaffolding, or any negligence on the part of himself or his 
employees. 

11. All work and materials of every description shall be properly 
protected from damage from any source, both l>efore and after being 

used in construction. If at any time during the construction 

21 any part of the work is liable to damage by the weather, such 
protection as the officer in charge may deem necessary shall 

be provided without additional charge to the government. 

12. The work must be carried on systematically, and is to be so 
managed at all times by the contractor as to secure rapid progress 
and avoid annoyance and inconvenience. 

13. The contractor is to clean away, as directed by the officer in 
charge, the dirt and rubbish resulting from his operations, is not to 
deface or damage the other work, and is to deliver the whole in per¬ 
fect condition. 

14. Quality of Material.—Except it be otherwise specified, all ma¬ 
terials are to be of the best quality of their respective kinds, and all 
labor is to be done in the most thorough, prompt and workmanlike 
manner, to the full satisfaction of the officer in charge. In all cases 
where an article is mentioned in these specifications followed by the 
words “best quality,” “approved quality,” or “other equally as good,” 
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etc., the officer in charge shall decide what is the best and most suit¬ 
able article to use. 

15. Samples.—When required by the officer in charge, the 

22 contractor will furnish him in advance with samples of the 
material he proposes to use, and samples so furnished must, 

after having been approved, be adhered to. The contractor will be 
held responsible for all delays caused by -ejection by the officer in 
charge of material of any kind which is found unfit for use. 

16. Details.—Additional detail drawings will be furnished from 
the office of the Constructing Quartermaster, if required, of such por¬ 
tions of the work as the officer in charge may desire to explain more 
fully, any work not constructed in accordance with such details fur¬ 
nished, except by permission expressly obtained; must be taken down 
and replaced by other work, in accordance with them, at the con¬ 
tractor’s expense, if so directed by the officer in charge. 

17. Ownership of Drawings.—All drawings and memoranda rela- 
ing to the work are the property of the United States, and.are to be 
carefully used, and returned to the officer in charge, at completion or 
cessation from anv cause of the work. 

18. Assistance.—The contractor shall render assistance to the other 
mechanics in every way in which his special work can be of 

23 service, and such assistance shall be given promptly and thor¬ 
oughly without additional charge. He and his employees 

must work in harmony with other contractors on the ground, and in 
such order and places as may be required by the officer in charge. 

19. Inspection and Acceptance.—The contractor must understand 
that the materials delivered and the labor furnished by him, at any 
and all times during the progress of the work, and prior to the final 
acceptance of, and payment for same, shall be subject to the inspec¬ 
tion of the officer in charge, or other authorized agent of the Quar¬ 
termaster General’s Office, with the full right to accept or reject any 
part thereof; and that he must, at his own expense, within a reason¬ 
able time, remedy any defect or unsatisfactory material or work and 
remove all condemned materials from the reservation; in event of his 
failure to do so, after notice, the officer in charge shall have the full 
right to have the same done, and to charge the cost thereof to the con¬ 
tractor. 

20. Extras.—No charge for extra work will be allowed unless the 
same has been ordered in writing by the officer in charge, the 

24 price stated in the order, and accepted by the contractor. 

21. Eight Hour Law.—The attention of all bidders is di¬ 
rected to the requirements of the Act of Congress approved August 1, 
1892, limiting the labor of mechanics and laborers when employed 
on public works, by contractors or otherwise, to eight hours in any 
calendar day, except in cases of extraordinary emergency. It has 
been made the duty of all officers and agents of the Quartermaster’s 
Department in charge of public works to report any violations of this 
law coming under their observation for such action as the Depart¬ 
ment of Justice may deem it necessary to take. 

22. Employment of Convict Labor.—In the performance of work 
herein specified the contractor shall not, directly or indirectly, em- 
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ploy any person undergoing sentence of imprisonment at hard labor 
which may have been imposed by a court of any state, territory, or 
municipality having criminal jurisdiction, nor permit such employ¬ 
ment by any person furnishing labor or materials to said contractor 
in fulfillment of this agreement. 

23. Patents.—The contractor shall for all times secure to 
25 the Government the free and undisputed rights to the use of 
any and all patented articles used in the work, and shall de¬ 
fend, at his expense, any and all suits for infringement or alleged in¬ 
fringement of any such patent or patents, and in the event of adverse 
claims under patent, the contractor shall pay all such awards. 

2b General Description and Special Conaitions. 

24. It is proposed to reconstruct the Government Railroad upon 
Reservation at Fort Monroe, Va., from Chesapeake & Ohio switch 
connection on Mill Creek road to Battery Ruggles on beach of Chesa¬ 
peake Bay. (See Map.) And to extend the R. R. to the northern 
limits of the present military reservation. 

25. The work may be divided into following sub-heads; reference 
l>eing made to accompanying map for locations mentioned. 

(a) Fill and grade pocket at “Mill Creek Picket” trestle, and revet 
outer slope strongly with large stone and broken concrete. 

( b) Rebuild trestle at N. W. sluice gate. 

(c) Build new trestle at Batterv Bomford. 

(d) Relay all track with 50 lb. standard rail, C. & O. switch to 
Battery Ruggles; do all grading necessary. 

2* . (c) Build extension of R. R. to north boundary of reserva¬ 

tion. 

(/) Repair and relay plank walk between rails, Batterv Bomford 
to Battery Ruggles. 

(g) Build coal bin at Picket Guard House, Battery Bomford. 

(b) Build addition to car house, doubling its size. 

(i) Gather up and stack where directed all materials such as rails, 
ties, etc., remaining from old equipment, after completion of work 
above. 

26 Under Par. 25 (a) the contractor to furnish all labor and ma¬ 
terial and to fill and grade the whole pocket at Mill Creek Picket 
trestle and revet outer slope; grade of finish- track to conform to pres¬ 
ent grade, top of fill along track, and from 6 inches under ties, to be 
dressed and tamped with cinders or crushed stone screenings. For 
revetment of outer slope sufficient large stone and broken concrete 

can l>e gathered on the reservation from points convenient for haul¬ 
ing. 

27. Under Par. 25 (b) the contractor to furnish all labor and ma¬ 
terial and to construct trestle on site of present crib work at N. W 

sluice gate according to construction plan herewith, crib work 
-N to l>e removed and timbers of same to remain property of the 

government and placed in proper manner for preservation 
where directed by officer m charge. 

28. Under Par. 25 (c) the contractor to furnish all material and 











Sam p. white vs. the united states of America. 13 

labor and to construct trestle at Battery Bomford in position as shown 
on map herewith and in accordance with construction plan aforesaid. 
1 he present trestle remains without alteration. 

, 2P ‘ A 11 ! restl ® P iles to ^ loblolly pine (creosoted 12 lbs. to cubic 
foot) 9 inches diameter at points, 12 inches diameter at butts (mini¬ 
mum.) Caps and stringers to be heart long leaf yellow pine without 
«ane of any sort. All piles to be driven until they drive less than 1 
inch under 10 feet free fall of 2000 lbs. hammer. All cape to be thor- 

place C ° a,e<i ° n top with ^Pbaltum before setting string pieces in 

30. L nder Par. 25 (d) the contractor to furnish all labor and ma- 
tcnal necessary and to reconstruct road bed and track, from C. & O. 
switch on Mill Creek road to Battery Ruggles (Approximately 11000 
feet including all sidings,) to do all cutting, filling, and grading to 
conform to location of track as shown on map herewith, to furnish 
all new ties necessary to replace those unfit for further service, 
29 (approximately 2000;) ties to be ~Y> feet long and of 6 inched 
x 8 inches sawed pine of first grade or of 5 inches x 8 inches 
hewn chestnut or other suitable wood. To furnish all new standard 

t r r • 1 , ° 5!° ln P ete maln bne and sidings between points shown, 
i o furnish all necessary standard fish plates of approved pattern 
spikes to be standard • > VL> inches x 9/16, ties to be spaced 2y 2 feet on 
centers or to run about 2000 to the mile. 

inJiL»L h K c '°~ ract<ir furnish and set in place, at locations to be 
indicated by officer in charge, nine standard split switches with points 

les, frop, guard rails, target, lantern, and lever complete. Switch’ 
target standards to be of low yard pattern and lever fitted with ap- 

swhoh padlocks R ’ R ‘ pad °° k ’ three master keys to be furnished for 

32. Rails to have two spikes at each tie, and track to be laid true 
!? a «<l gauge. Road bed to be finished from 6 inches below 
tie. with top dressing of cinders or crushed stone screenings and ties 
thoroughly tamped to the satisfaction of the officer in charge 

Road bed in its new location from Battery DeRussy to Bat¬ 
in r €ry £ . be « Tad , ed and to PPed and ready for track be- 

* fore disturbing present line. New Trestle at Battery Bomford 

, w completed and approaches filled, graded and topped be¬ 

fore disturbing present line. 

it 34 ’ i l0ng ., Mi11 . Cree k road from C. & O. switch to Picket Guard 
House the rail against which asphalt block pavement now abuts, will 
remain in place, ties will be uncovered and cut off close to rail and 
new track laid in position two feet east of present track. Present outer 
rad]will be removed as directed for all 35 lb. rail on other parts of 

35 At east end of old Battery Bomford trestle, the present track 
w'll be relaid as directed and as shown on map, so as to form com- 
plete and seryiceable Y with present track running to Battery Parrot 

and the Engineer \\ harf, the sharp curve to the north to beentirely 
removed, as far as present switch. euureiy 

36. All curves of 250 foot radius, or less, to have guard rail for 
inner rail of curve, set with approved spike brackets, one to each fifth 
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tie, outer rails on same curves to be set with approved spike brackets, 
one to each third tie. 

37. Under Par. 25 (e) the contractor to furnish all material, (ex- 
cept rails),and labor necessary toextend track from present end 
" of track to northern limits of reservation. To do all cutting, 
filling and grading to conformto to grade and locationof track 
as shown on map and profile herewith. To furnish all ties, spikes, 
fish plates,and bolts required. Ties to be 7% feet long and 6 inches x 
8 inches hewn pine of first grade or 5 inches x 8 inches hewn chest¬ 
nut or other suitable wood. Ties to lie spaced about 2 x /> feet on cen- 
ten< or about 2000 to the mile. Rails used to be the best of the rails 
a en up from present track and to be straightened and laid by the 
contractor, spiking to be as specified herein for reconstructed track, 
furnish and set in place at locations to be indicated bv the officer in 
(barge, two (2) standard split switches with points, ties, frogs, guard 

r rKetS ’ ant c r j S , and lever com plete, similar in all respects to 
ou* borem specified for reconstructed track. 

, ?”,• , , der Pa ^ 2 f’ (f) the contractor to furnish all labor and ma¬ 
il .!* t °i> a ' V . a Pbuik walk, full width between rails of track, from 
HrrfU? Ro 1 , "/ ord t0 Battery Anderson, in 15 feet to 18 feet sections, 
of first quality merchantable long leaf yellow pine, flooring to be 1V. 

inches x 8 inches with 2 inches x 6 inches battens, flooring to 
ie spiked to battens with 30 penny spikes and clinched on 

ties wit 4 d ?n„h de ' r'r of walk to laid and fastened on 

O , ohes x /a lnohes la ft screws with washers. 

39. Such sections of the present walk as are in good and 

sen ic-fble condition can be relaid without change, such .Actions as 

nay be repaired so as to make them servictable can be relaid, the 

balance of the walk to be completed with new material total distance 

cover ZuTloOo'fLt Th “"f 1, V™" 1 servic,aWe ^tions will 

tM£S dt5" on * now “ pre “" 1 

i j 40 ’ ^?f er Par ‘ 25 contractor to furnish all material and 

Mt Vi??? C °? S S Uct one 1 ] )ln for storage of locomotive steaming coal 
<1 Picket Guard House. Battery Bomford. Bin to have capacity for 

'Wdon f of Wn"to b!f } and -a a ^ orda »re with plan hereWith. 

I xx at ion of bin to be on north side of track at 10 inches Picket 

^Tlve^of floor a ? K- e °f ol K < : overed w «y breast higntwall. 

Le\er of floor of bin to be in accordance with top of locomotive 
coal box, standing on track below specified location. 

oo . .V j ,r ^ >ar * ^ (h) *h e contractor to furnish all ma- 

33 te 7 al a, ? d labor required to construct an audition to the pres- 

ent car house. The addition to be equal in size to the present 

5.™ rZ; .IS;* “ ”*» «-*«• 

42. Lnder Par. 25 (i) the contractor to furnish all labor and me 

Sn, nd H t0 Kath , er U P a11 old mate rial and property and sL^k same 

'" dlcated ar . as directed by the officer in charw 
generally car U,, ,„, ire , otk S 
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become advisable in the opinion of the officer in charge to changes 

serv^t/f!? 1 ° r pa J ts L° f thls work at a »y time, the full right is re¬ 
sen ed to do so, and the contractor shall perform said work with said 

SSHS modifications embodied there^ at the Jd^forffie ma 

i b? hlmfurt bermore, the contractor shall not have nor 

or moffific£ns agal **“ Umted StateS ° n account of such chan «“ 

o 4 f *■ ^ oth J"? ln these specifications shall effect the power of 

the party of the first part to annul the contract as provided 
for in the form of contract adopted and in use by the Quarter¬ 
master Department of the Army. y e vfuaner 

R. H. C. KELTON, 

Captain and Q. M., U. S. A., 
Constructing Quartermaster. 

1907^ ° f C ° nStrUCting Q uar te rm aster, Fort Monroe, Virginia, May 
190 49083 ° ffiCe < ^ r ' Mr ' Gen ’ 1 ’ War De partment. Oct. 9, 


Construction Blank. 


This Agreement entered into this Third day of September nine- 
teen hundred and seven, between Captain Ernest R. Tilton Captain 

p 1< w^T rt w n ^ er ' Um ^ d States Army, of the first part, and Sam 
P. White, Washington, in the county of District of Columbia State 
rl-TT’ of the second part, Witnesseth, that the said Captain Ernest R 
lilton, Quartermaster, U. S. A., for and in behalf of the United 
States of America, and the said Sam. P. White, do covenant and 
agree, to and with each other, as follows: 1 d 

Article 1. That the said Sam. P. White, party of the second nart 
shall at his own risk and expense furnish all the labor and material 
necessary and to fully complete the work of making repairs and alter- 
ations to the railroad, at Ft. Monroe, Va., in accordance with plans 
and specifications hereto attached and made part of this contort as 
fully as if drawn and written hereon. 

36 Article 2. That in the performance of this agreement the 
said party of the second part shall not, directlyor indirectly 

?h£ 0y i,“k per T uudergoing sentence of imprisonment atlhard 
abor which may have been imposed by a court of any State Terri¬ 
tory or municipality having criminal jurisdiction, nor nermit suTh 
employment by any peison furnishing labor or matetolTto 
party of the second part in fulfillment of this agreement d 

fore ihlT d J ha ‘ W 2! k ° n , thi8 contract commence on or be¬ 
fore the third day of September, nineteen hundred and seven shall 

SfSTS Si7d a dav W of i reaSOnable diSpatch u’ U completed’on or 
netore the third day of January, nineteen hundred and eight 

Article 4. That for and m consideration of the faithfu? perform- 

shall be paid, at the office of th^tocti^S^toaCaf 
Monroe, Va. as follows: for supplying all labor and material neces 
sarv and to fully complete making repairs and alterations to the rail- 
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road at Ft. Monroe, Va., in accordance with the plans and specifica¬ 
tions hereto attached and made port of this contract as fully as if 
drawn and written hereon, the total sum of Twenty eight thousand 
four hundred and eighty nine (28489) dollars which amount is 
subject, however, to such decrease or increase as may be found neces¬ 
sary under the stipulations of this agreement for the omission or ad¬ 
dition of work at unit prices. Payments shall be made at such times 
and in such amounts as the officer in charge of the work may elect, 
based upon estiniates to be made by him of completed work. Upon 
the first fifty (50) per centum of the completed work twenty (20) 
per centum of the amount of each account shall be retained until the 
final completion and acceptance by the Government of all the work 
under this contract: Provided, That on completion and acceptance 
of each separate building or distinct public work hereunder for which 
the cost is separately stated payment therefor may be made in full, in¬ 
cluding the retained percentages, if so completed within the time 
stipulated. 

Article 5. That in case of failure of the said party of the second 
part to comply with the stipulations of this contract according to the 
true intent and meaning thereof, then the party of the first part shall 
have the power to complete the work at the expense of the party of the 
second part in such manner as the party of the first part shall deem 
best for the interests of the public service, either by day’s labor and 
open-market purchase of the necessary material, or by contract, or 
both, and any excess of cost resulting from such failure shall be 
charged to the party of the second part. 

37 Article 6 . That neither this contract nor any interest 

therein shall be transferred by the said Sam. P. White, to 
any other party or parties, and any such transfer shall cause the an¬ 
nulment of the contract so far as the United States is concerned; all 
rights of action, however, for any breach of this contract by the said 
Sam. P. White, are reserved to the United States. 

Article 7. That no member of or delegate to Congress, nor any 
person belonging to or employed in the military service of the United 
States, is or shall be admitted to any share or part of this contract, or 
to any benefit which may arise herefrom.* 

Article 8. That this contract shall be subject to the approval of 
the Quartermaster General, U. S. Army. 

In witness whereof, the undersigned have hereunto placed their 
hands the date first hereinbefore written: 

'•Witnesses: 


S. G. WISE, as to 

ERNEST R. TILTON, 
Captain and Q. M., U. S. A. 

elmer e. McPherson, ** to 

SAM. P. WHITE. 

(Executed in Triplicate.) 


*Here add to any contract made with an incorporated company for 
its general benefit the following words, viz: “But this stipulation, so 
far as it relates to members of or delegates to Congress, is not to be 
construed to extend to this contract.”—See Sec. 3740, Revised Stat¬ 
utes. 
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Notes. 

1. The name of the principal intended to be bound as Dartv of the 
second part, whether an individual, a partnership oraSrati™ 
should be inserted in and signed to the contract. An offi^rTfT^ 
poration, a partner, or an agent signing for the principal should add 

the “c. ? pd. gnaUOn ^ thC W ° rd “ by ” and und « r ‘he nameof 

2. This contract need not be executed under seal. 

tween Ernest R. Tilton, Captain and Quartermaster, U S A at Fort 

FnH r M ’ Va -’ r d White For Reconstructing Ra/lroad at 

$500000 nr0e s, i- “tk S f‘' 3rd ’ ’° 7 ’ ex Pi>-es Jan. 3rd, ’08. Bond 
N Y 5000 00 t^T he , Empir ; e Sure ‘y Co. of New York 

other irregularities must be explained over signatures wds^kof 'th 
parties to the instrument. F. Y. 190-. 9657 1908 the 

T Endorsed.] 

War Department, 

FFICE OJ THE QUARTERMASTER GENERAL, Oct. 14 1907. 
Approved by the Quartermaster General, U. S. Army: 

j’no. f. knight, 

Major & Qr. Mr., U. S. A. 

38 Pleas. 

Filed February 21, 1911. 

%/ 7 • r 

. 

°U£'A!K“ 

tirriCd*- - id ~ - f Z’ x 

4Aw. s "l d s*s n ^i s rt 

maintain his action against him because ho ^ * to haV i e or 

the 3rd dav of September, 1907, lie and one Ernest R TiluH ’t?"* 
tain and Quartermaster of the United States Armv i ° ftp ' 

thonzed agent of the plaintiff, aetbg for IdTn^’bJhaft Z 
plaintiff executed in triplicate, and defivered to each th ® 

tract and undertaking, whereby the defendant agreed to fiim^H 01 ^ 
his own nsk and expense all the labor » n A ,rvo^* 1 at 

fully complete the work of making repairs and tprff ,eSSar T’ to 
certain railroad at Fort Monroe Viroinio ; n( a “ era tions to a 

tain plans and specifications, and^thft the plalntif^a^U f C * r ' 

the <iefendant^for and in consideration of the faithful performance 
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of the stipulations of the said contract, the total sum of $28489.00. 
Defendant further says that the plaintiff has paid him the full 
amount of the said contract price, namely $28489.00, and that in 
addition to said amount, the said Captain Ernest R. Tilton 

39 paid, or caused to he paid, to the defendant, the sum of 
$660.00 for 600 ties, being the price agreed upon in a sup¬ 
plemental contract at the price of $1.10 each tic; but the defendant 
denies that he was obligated under the terms of the original writ¬ 
ten contract to furnish at his own expense 458 of the said 600 ad¬ 
ditional ties purchased from him and paid for by the said Ernest 
R. Tilton. Defendant further denies that he refused, neglected or 
failed to perform his said contract of the 3rd day of September, 
190/, or any part thereof, but on the contrary, avers that he carried 
out and completed his part of the said contract in every particular 
according to the true intent and meaning of said contract and 
specifications. Defendant further avers that the work required of 
him under the aforesaid contract of the 3rd day of September, 1907, 
was by the terms of said contract to be performed according to cer¬ 
tain plans and specifications and under the direction and to the 
entire satisfaction of the United States Officer in charge, and in con¬ 
formity with his instructions; that the said contract and specifica¬ 
tions were prepared by the plaintiff, and said contract required that 
the defendant was to complete the work according to the true intent 
and meaning of the drawings and specifications, and that the United 
States Officer in charge was to be the interpreter of the intent and 
meaning of said specifications. Affiant further avers that, among 
other things, he was required, by the terms of said specifications, 
to furnish all labor and material necessary and to reconstruct road¬ 
bed and track of a certain section of said railroad (approximately 
11,000 feet, including all sidings), to do all cutting, filling and 

grading to conform to location of track as shown on map, to 

40 furnish all new ties necessary, to replace those unfit for fur¬ 
ther service (approximately 2000); that the said contract 

further provided that if it should become advisable in the opinion 
of the officer in charge to change or modify part or parts of the 
work at any time, the full right was reserved by the plaintiff to do 
so, and that the contractor should perform said contract with said 
changes or modifications embodied therein at the prices for the 
materials bid by him. Plaintiff further avers that the aforesaid 
Ernest R. Tilton was placed in charge of the said work by the plain- 
tiff, and that in pursuance of the authority vested in him by the 
terms of the said contract, he decided that according to the true in¬ 
tent and meaning of the specifications attached to said contract, the 
defendant could not be required to furnish the aforesaid 600 addi¬ 
tional ties, or any part thereof, under the said original written con¬ 
tract, and thereupon the said Ernest R. Tilton, acting for and on 
behalf of the plaintiff, purchased from the defendant the said 600 ad- 
ditonal ties at the agreed price of $1.10 per tie, and that thereafter, 
the said Ernest R. Tilton, upon the written authority of the Secret 
tary of War, paid the defendant the said $660.00 for the said 600 
ties. The defendant further says that thereafter, the plaintiff act- 
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ing through the Auditor for the War Department, disallowed the 
payment made by said Ernest R. Tilton for 458 of the aforesaid 
ties in the sum of $503.80, and charged said sum against the per¬ 
sonal account of the said Ernest R. Tilton, all of which the defend¬ 
ant is ready to verify. 

PACK, HINTON & PACK, 

Attorneys for Defendant . 

41 District of Columbia, ss: 

Personally appeared before me, a Notary Public, in and for the 
District of Columbia, Sam P. White, who, being dulv sworn, de¬ 
poses and says that he is a citizen of the United States and a resident 
of Beaver County, Pa., and is the person named as defendant in the 
sint at law No. 53227, pending in the Supreme Court, District of 
Columbia, that he has read the foregoing pleas, which are attached 
to this affidavit, and he expressly refers to said pleas and all the 
averments of facts contained therein, and expressly makes said pleas 
and the averments contained therein part of this affidavit, as if they 
were particularly and in full incorporated herein. He denies the 
right of the United States to recover any sum of money whatever 
from the defendant bv reason of anything contained in the declara¬ 
tion filed in this case, or in the affidavit accompanying the same, 
and the grounds of his defense are as follows: 

He admits that on or about the 3rd day of September, 1907, that 
he and one Ernest R. Tilton, Captain and Quartermaster of the 
United States Army, the duly authorized agent of the plaintiff, act- 
ing for and on behalf of the United States of America, executed in 
triplicate, and delivered to each other a written contract and under¬ 
taking, whereby the affiant agreed at his own risk and expense to 
furnish all the labor and material necessary, and to fully complete 
the work of making repairs and alterations to a certain railroad at 
Fort. Monroe, Va., in accordance with certain plans and 

42 specifications, and that the plaintiff agreed to pay the affiant, 
for and in consideration of the faithful performance of the 

stipulations of the said contract by the affiant, the total sum of 
$28,489.00. Affiant further admits that said contract was duly ap¬ 
proved by the Quartermaster General of the United States Armv 
on the 14th day of October. A. D. 1907, as required bv the terms 
and provisions of said contract. Affiant further admits that the 
plaintiff had paid him the full amount of said contract price, 
namely, $28,489.00. and that in addition to said amount, the said 
Captain Ernest R. Tilton, paid or caused to be paid to the defend¬ 
ant the siim of $660.00 for 600 ties, being the price agreed upon 
at the price of $1.10 each tie: but the affiant denies that according 
to the true intent and meaning of said contract affiant was obli¬ 
gated to furnish at hi« own expense 458 of the 600 additional ties 
purchased from him and paid for by the said Ernest R. Tilton. 
Affiant further savs that the work required of him under the afore¬ 
said contract of the 3rd dav of September, 1907, was by the terms 
of said contract to be performed according to the plans and specifi¬ 
cations under the direction and to the entire satisfaction of the 
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United States Officer in charge, and in conformity with his instruc- 
tions; that the said contract and specifications were prepared by the 
plaintiff and said contract required that the affiant was to complete 
the work according to the true intent and meaning of the drawings 
and specifications, and further provided that the officer in charge 
was to be the interpreter of the intent and meaning of said specifi¬ 
cations. Affiant further says, that among other things, said 
43 specifications provided that affiant was to furnish all labor 
and material necessary and to reconstruct road-bed and track 
frorn C. & 0. switch on Mill Creek Road to Batten 7 Ruggles (ap¬ 
proximately 11,000 feet, including all sidings), to do all cutting, fill¬ 
ing and grading to conform to location of track as shown on map, 
to furnish all new ties necessary, to replace those unfit for further 
service (approximately 2000); that the said contract further pro¬ 
vided that if it should become advisable in the opinion of the officer 
in charge to change or modify part or parts of the work at any time 
the full right was reserved by the plaintiff to do so, and that the 
contractor should perform said work with said changes or modifica- 
tions embodied therein at the prices for the materials bid bv him. 
Plaintiff further says that the aforesaid Ernest R. Til.ton was the 
officer in charge of said work, and that in pursuance of the authority 
vested in him by the terms of said contract, decided that according 
to the true intent and meaning of the specifications attached to said 
contract, the defendant could not be required to furnish the afore¬ 
said 600 additional ties, or any part thereof, and thereupon pur¬ 
chased from the defendant the said 600 additional ties at the agreed 
price of $1.10 per tie, and that thereafter, the said E. R. Tilton 
upon the written authority of the Secretarv of War paid the de^ 
fendant the said $660.00 for the said 600 ties; and affiant further 
says that thereafter the plaintiff, acting through the Auditor for 
the \\^Department, disallowed the payments made bv Ernest R 
a a Tllton for 4o8 of the aforesaid ties in the suin of $503.80 

44 and charged the same against the personal account of the 
Frn . p Ernest R Tilton, on the alleged ground that the said 
fnr R --J 1 5S? , had ex( * eed ~ hl * authority in paying the affiant 

[hi ¥TniS d ^ 8 U f\ and - aflf ? ant that he is not indebted to 
me united Mates of America hi any sum whatever. 

SAM’L P. WHITE. 

^Subscribed and sworn to before me, this 20th day of February, 

I seal. ] N. S. FAUCETT, 

Notary Public, D. C. 


Motion for Judgment. 
Filed February 24, 1911. 


Now comes the plaintiff, by its attorney, and moves the Court for 
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™ ak ‘“' **"“•"*“■ « |**M * 

CLARENCE R. WILSON, 

United- States Attorney in and for 

Drf ,TVT. r J*? District of Columbia. 
a . KEGmALO S. HUIDEKOPER, 
Assistant United States Attorney in and 

for the District of Columbia. 

4 ° r McS,re ‘ Pack ’ IIinton and Pa <*. Attorneys for Defendant. 

WH1 * hear- 

after as counsel n^’he^d’. * °^ A ‘ M ’ or 88 **» *«- 

CLARENCE R. WILSON, 

United States Attorney in and for 

IfTTPTM a t ta O Tmrr PJZ trict °f Columbia. 
REGINALD S. HUIDEKOPER 

Assistant United States Attorney in and for 

the District of Columbia. 
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virtue of the said contract, undertaken to replace, and thereafter 
458 more new ties (being the further number necessary to be fur¬ 
nished) were furnished by the defendant; and that affiant, Captain 
and Quartermaster as aforesaid, superintending the said work, er¬ 
roneously construed the terms of said contract and the powers suj>- 
posed to he conferred upon him thereby, and, acting under such 
erroneous construction, paid to the defendant out of the moneys of 
the United States for mid last-named 458 ties the sum of $503.80 
(in addition to the contract price of $28,489, which was also paid 
to defendant); wherefore the plaintiff says that the defendant 
4/ has receiver $503.80 of its moneys in excess of the amount 
due under the contract, and further that the defendant has 
refused, and still refuses, to return said sum. 

The defendant filed pleas to the declaration herein and also an 
affidavit of defense. This affidavit denies that said sum of $503.80 
was wrongfully paid to the defendant, and says, on the contrary, that 
the ties for which that amount was paid were not included within 
the true intent and meaning of the specifications attached to the con¬ 
tract, that the officer in charge of the work, in pursuance of the 
authority vested in him by the terms of said contract, so decided, 
and accordingly paid said sum of $503.80 to defendant, pursuant to 
an express agreement so to do made by him in advance of the fur¬ 
nishing by the defendant of the 458 ties here in controversy, and, 
further, that the Auditor for the \\ ar Department has disallowed in 
the accounts of said officer in charge of said work said sum of $503.80 
and has charged that amount against the personal account of said 
ofhcer ; wherefore the defendant says that it is not indebted to the 
plaintiff m any sum whatever. 

T The first question arising upon this motion for judgment is 
w hether, by the true construction of the contract here in question 
V 1 true copy of which is made a part of the plaintiff’s affidavit), the 
defendant was obligated to furnish all ties in excess of 2000 that 
might be necessary to replace those unfit for further use in the re¬ 
construction of the railroad roadbed involved. The language used 
in the contract is— 


^ “to furnish all new ties necessary to replace those unfit for 
further service, (approximately 2000).” 

If has long been the settled law that where a contract provides for 
the furnishing of materials with reference to “independent circum¬ 
stances (and of course a contract to furnish all materials required 
for a specified purpose would be of that character), and the quan¬ 
tity is named in the contract with the addition of the words “more 
or less or other similar words, the naming of the quantity is only 

limiting 

regarded as “an estimate” and not as (modifying) or controlling the 
provisions of the contract. Brawley v. United States, 96 U. S. at p. 

onnnv” *L ln b T the ex P ression “(approximated 

2° 0 °) must be regarded as simply an estimate, and not as limiting 

or modifying in anywise the agreement of the defendant “to fur- 

o a T J 1 ™ w . Ues necessary to replace those unfit for further service.” 

1. But it is contended on behalf of the defendant that, regardless 
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Supreme Court of the District of Columbia. 

Friday, March 17, 1911. 

Session resumed pursuant to adjournment, Mr. Justice Ander¬ 
son presiding. 

******* 

This cause coming on to be heard upon the plaintiff’s motion 
filed herein for judgment for want of a sufficient affidavit of defense, 
it is ordered that said motion be, and it is hereby continued, with 
leave to the defendant to amend his affidavit of defense within fifteen 
(15) days from this date. 


51 

Session resumed pursuant to 

presiding. 

* * * 


Friday, April 6, 1911. 
adjournment, Mr. Justice Anderson 

* * * * 


Upon consideration of the plaintiff’s motion filed herein, for judg¬ 
ment for want of a sufficient affidavit of defense, it is ordered that 

said motion be, and it is hereby granted. 

Therefore, it is considered that the plaintiff herein recover against 
the defendant herein the sum of Five hundred and three and 80/100 
dollars ($503.80), with interest thereon from the 31st day of March 
1908, being the money payable by said defendant to the plaintiff, 
by reason of the premises, together with the costs of suit, to be taxed 

bv the Clerk, and have execution thereof. 

The defendant bv his Attorneys in open Court, notes an appeal 
to the Court of Appeals of the District of Columbia, and the penalty 
of the bond on said appeal, to act as a Supersedeas is hereby fixed 
in the sum of One thousand dollars ($1000.) 


Memorandum. 

April 26, 1911.—Supersedeas bond approved and filed. 

52 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, herebv certify the foregoing pages numbered from 1 to 51, 
both inclusive, to be a true and correct transcript of the record ac¬ 
cording to rule five of the Court of Appeals of the District of Co¬ 
lumbia, in cause No. 53227 at Law, wherein The United States of 
America is plaintiff and Sam P. White is defendant, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
10th day of June, 1911. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R, YOUNG, Clerk. 

Endorsed on cover : District of Columbia Supreme Court. No. 
2317. Sam P. White, appellant, vs. The United States of America. 
Court of Appeals, District of Columbia. Filed Jun-10,1911. Henry 
W. Hodges, clerk. 
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Statement of the Case. 

This is a suit by the appellee, The United States of 
America, against the appellant, Sam P. White, to recover 
$503.80 alleged to have been paid him by the officers of 
the Government without authority of law. The facts 
cut of which the suit arose are as follows: * 

The appellant, Sam P. White, under date of September 
3, 1909, entered into a contract with the United States, 
whereby he agreed to furnish at his own risk and expense 
all labor and material necessary to fully complete the 
work of making repairs and alterations of the railroad at 
Fort Monroe, Va., in accordadce with plans and specifica¬ 
tions attached to said contract, and to furnish all labor 
and material necessary “to construct the road-bed and 
track from C. & 0. switch on Mill Creek Road to Battery 
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Ruggles (approximately 11,000 feet, including all sidihg), 
to do all cutting, filling and grading to conform to location 
of track as shown on map herewith, to furnish all new ties 
necessary , to replace those unfit for further service (approxi¬ 
mately 2000)/’etc. (Par. 30, of the specifications—p. 13 
of record); and the appellee agreed in and by said contract 
to pay the appellant for the completion of all of said work 
the sum of $28,489. The appellant furnished under said 
contract 21o3 new ties, and it was then ascertained that 
that number would not be sufficient to replace all ties 
unfit for further use in the road-bed, and that several 
hundred more would be necessary. The appellant then 
took the matter up with the officer in charge of the work, 
whom the parties, by their contract, had made the inter¬ 
preter of the true intent and meaning of the specifications, 
(Par. 3 of the specifications, p. 9 of the record) and said 
officer decided that the appellant should be paid extra for 
any additional ties he might be required to furnish. The 
officer in charge thereupon, upon the written authority 
of the Secretary of War, agreed to and did pay appellant 
at the rate of $1.10 per tie for the balance of 458 ties 
necessary to repair the road-bed in question. 

The Auditor for the War Department later disallowed 
this payment in the accounts of the Constructing Quarter¬ 
master, and charged the same to the Constructing Quar¬ 
termaster’s personal account, on the ground that the 
appellant was obligated to furnish these ties under his 
original contract, and that the payment was, therefore, 
without authority of law. This suit was brought to recover 
the money so paid to the appellant. 

Affidavits of merit and defense were filed respectively 
in support of the declaration, and the pleas thereto, and 
these affidavits show the facts to be substantially as set 
forth above. The appellee thereupon filed a motion for 
judgment under the 73d rule, which was accordingly 
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granted by the Court and judgment was entered against 
the appellant for the full amount claimed. This appeal 
was taken from that judgment. 

« . . .... 

Assignment of Errors. 

The appellant makes the following assignment of errors: 

1st. The trial court erred in holding that the appellant 
was obligated under his contract to furnish all ties in 
excess of 2000 that might be necessary to replace those 
unfit for further use in the reconstruction of the railroad 
road-bed, and in not holding that the agreement of the 
• paities at the time that appellant should be allowed extra 
compensation for the 458 ties in question was a practical 
construction of the contract by the parties, which should 
now control in its interpretation. 

2d. The Court erred in holding that the decision of the 
officer in charge (who was by the contract made the inter¬ 
preter of the true intent and meaning of the specifications) 
that the appellant should be allowed extra compensation 
for the 458 ties in question, was not binding on the parties. 

3d. The Court erred in giving judgment against the 
appellant under the 73d rule, for the reason that it is com¬ 
petent for the appellant to show under his affidavit of 
defense that the action of the Constructing Quartermaster 
and Secretary of War in allowing extra compensation for 
the 458 ties in question, was merely the correction of an 
admitted mutual mistake of the paries in the estimated 
number of new ties that would be required, and such action 
would be binding on the Government. 

Argument. 

The affidavits in this case were drawn with a view to 
presenting the facts frankly to the Court so as to get a 
decision promptly on the points of law involved. As 



stated above, the facts are, that when the appellant had 
furnished 2153 ties, and had been called on to furnish 
considerable more in addition, he took the matter up 
with the Constructing Quartermaster and invited his 
attention to that part of the specifications fixing the 
number of ties to be required at “approximately 2000” 
and contended that he had already furnished this number 
and could not justly be required.to furnish the additional 
ties without extra compensation. The Constructing 
Quartermaster, after carefully considering the matter, 
said that approximately 2000 might mean 1800 and it 
might mean 2200 but could not mean 3000. He there- - 
upon agreed to and did, upon the written authority of the 
Secretary of War, pay the appellant for an additional 
600 ties, 458 of which were used in the repairs to the road 
bed in question. 

This action on the part of the Constructing Quarter¬ 
master meant one of two things, either that he construed 
this part of the specifications to mean that the appellant 
could not be required to furnish more than approximately 
2000; that is, 2153 ties; or he recognized and admitted that 
there was a mutual mistake in the estimated number of 
ties that would be required, against which the appellant 
w’as entitled to relief, and the mistake was accordingly 
rectified by allowing extra compensation for the additional 
ties. In either event the Government is bound by the 
action taken. 

Engineer’s Decision Final. 

Attention :s invited in the first place to the fact that 
the provision, approximately 2000 (p. 13), is a part of the 
specifications, and that paragraph 3 of the specifications 
(p. 9), w T hich w r as made a part of the contract, provided 
that— 
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The contractor shall furnish all materials, labor, etc., 
necessary to complete the work according to the true 
intent and meaning of the drawings and specifications, 

of which intent and meaning the officer in charge shall be 
the interpreter. ” 

: } ! r* •, • ;«» 

The officer in charge, therefore, in deciding the question 
as to whether or not the appellant was obligated to furnish 
all the ties necessary to complete the repairs to the road¬ 
bed, was deciding the specific question which had been 
entrusted to him by the parties , viz, the true intent and mean¬ 
ing of the specifications . The law applicable to this case 
was very clearly stated by Justice Harlan in the case of 
Kihlberg v. The United States (97 U. S. 398). In that 
case—it beinga transportation contract—oneof the clauses 
of the agreement provided that the distance should be 

ascertained and fixed by the chief quartermaster. ” 
The distance fixed by the chief quartermaster was shown 
to be shorter than an air line between the two points in 
question; yet the Court said: 

“Be this supposition as it may, it is sufficient that the 
parties expressly agreed that distance should be ascer¬ 
tained and fixed by the chief quartermaster, and in the 
absence of fraud or such gross mistake as would neces¬ 
sarily imply bad faith, or a failure to exercise an honest 
judgment, his action in the premises is conclusive on the 
appellant as well as upon the Government. ” 

The said Court held, however, that the decision of the 
constructing quartermaster in the case at bar, is not binding 
because the question decided was one of law, and cited as 
his authority King Iron Bridge Company v . St. Louis, 
43 Fed. 768; Lyons v . United States, 30 C. C. 352; Collins 
& Farwell v. United States, 34 C.C. 294. We respectfully 
submit that these decisions do not sustain the position 
taken by the Court. An examination of these cases 
shows that the courts refused to sustain the decisions of 
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the arbiters, not because they had decided questions of 
law but rather because the questions decided had not 
been entrusted to the arbiters. 


In the case of Lyons v. The United States, the contract 

* 9 

provided that “The decision of the engineer officer in 


charge as to the quality and quantity shall be final.” 


The engineer 1 officer measured the earth furnished and 


decided the quantity of it. This was the question, and 
only question, left to his decision. But he did not stop 
there; he went further, and attempted to decide the ques¬ 
tion whether or not the contractor was entitled to the 


benefit of an established custom, which custom w T as not 
expressly excluded from the contract and therefore as the 
court held was “incorporated therein.” In other words, 
the engineer not only decided the question of quantity, 
which was entrusted to him, but went further and at¬ 
tempted to pass on another and entirely different matter, 
viz., the rights of the contractor under an entirely separate 
and distinct provision of the contract—an implied pro¬ 
vision—which had not been entrusted to him at all. 

He was then acting clearly beyond the scope of his 
authority. 

In Collins & Farwell v. The United States, 34 C. C. 294, 
the contract provided that “The decision of the engineer 
in charge as to quality and quantity shall be final.” The 
engineer in making his measurements proceeded upon a 
wrong theory of the contract, and the Court merely held 
that his decision was not binding because he did not follow 
the terms of the contract . That decision manifestly does not 
apply to the case at bar. Likewise, the contract in the 
case of King Iron Bridge Company v. St. Louis provided 
that— 

i t * t , * ♦ 9 ! * . • • 


“To prevent all disputes and litigation, it is further 
agreed by the parties hereto that the street commissioner 
shall in all cases determine the amount or quantity of the 
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several kinds of work which are to be paid for under this 
contract; and he shall decide all questions which may- 
arise relative to the execution of this contract on the part 
of the contractor, and his estimates and decisions shall be 
final and conclusive.” 

: * ■ ... ^ ■ * i 

The street commissioner attempted to decide the ques¬ 
tion as to whether or not the contractor had incurred a 
penalty provided for in the contract. 

The Court held the decision of the arbiter not binding, 
not because the question decided was one of law but 
because—to use the Courts own language— 

“ I am satisfied that the contract properly construed did 
not commit that question to the determination of the street 
commissioner; it was wholly outside of his jurisdiction.” 
(Italic ours.) 

It is manifest, therefore, that none of these cases apply 
to the case at bar, where the engineer was specifically 
entrusted with the decision of the very question he passed 
upon. 

The law, so far as we have been able to ascertain from 
an extensive investigation of the authorities is that what¬ 
ever the question submitted to the arbiter by the parties, 
whether of law or fact f the decision of the arbiter on the 
particular question submitted is binding on the parties. 
The question is always, not whether the question is one 
of fact or law, but whether the matter passed on by the 
arbiter was in fact entrusted to him. There are numerous 
decisions both in England and the United States holding that 
if a question of law is entrusted to the arbiter, his decision 
thereon is final. Adams v . Great North of Scotland 
Railroad Co., 18 Scotch Sessions, 1; Heidlinger v. Onward 
Construction Company, 90 N. Y. Supplement, 115; 
Masury v. Whiton, 111 N. Y. 679; Galveston v. Henry, 
65 Texas, 685; Dwell v. McCraw, 33 N. Y. Supplement, » 
28; Barclay v. Deckerhoff, 171 Pa. State, 378. 
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In the case of Adams v. Great North of Scotland Rail¬ 
road Company, supra (1890), the House of Lords speak¬ 
ing by the Lord Chadcellor said: 

f ; ! ; if?; *, ; ’ , Vf , . 4| 

/‘In the Court of Common Pleas, 40 years ago, in a case 
in which the arbiter had a question of law submitted to him 
according to the ordinary forms of pleading, jthe Court 
having come to the conclusion that the decision of the 
arbiter was, in the sense in which they understood the 
words, erroneous in deciding upon a question of law, on 
demurrer nevertheless held that the parties having sub¬ 
mitted that question to the arbiter to determine, it was 
for the arbiter to determine it—in their own language, the 
parties had agreed to accept the arbiter’s decision upon 
the facts—Stimpson v. Emerson (9 L. T. 199). In the 
Court of Queen’s Bench, 30 years ago, that decision was 
adopted as being the law which would guide the Court 
in the decision of such questions.” 

In Masury v . Whiton, supra the Court said: 

“The award of an arbiter cannot be set aside for mere 
error of judgment as to law or facts in a case submitted 
to him.” 

In the case of Barclay v. Deckerhoff, supra, involving a 
building contract, which referred to the architect: 

“All disputes, however arising, and all questions of 
doubt as to the tenor and intention of the drawings and 
specifications, or of the contract,” 

the Court held that such a provision was broad enough 
to give the architect jurisdiction over the question whether 
the contractor and his sureties were bound to refund to 
the owner the amount paid by him on a mechanic’s lien 
filed for materials furnished for the building. The specific 
objection was made in that case that the decision of the 
architect was not binding because it involved a question 
of law, but the Court overruled the objection and sus¬ 
tained the architect’s decision. 
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i iTfie, |aw on this question is very aptly stated in the 
t>f Galveston v. Henry, supra. The Court said? 

<i T * 

It cannot be presumed, in the absence of an express 
provision to that effect, that the parties intended to 
the third party to pass upon the law of the con¬ 
tract at^d construe it by any arbitrary rules he may 
^escribe.” ; 

•'■' 1 * I * * 1 1 * C * t,. 

, This was a case where the meaning of the contract was 
not entrusted to the decision of the engineer, and the 

Court so stated, adding— 

• « ... 

"Controversies as to the meaning of the contract might 
have been submitted to him , but unless done so in plain 
terms, the courts, and not the engineer, must decide them.” 

Thus clearly showing that if the parties had submitted 
to the engineer the construction of the contract the engi¬ 
neer’s decision thereon would have been sustained. 

Obviously then the most that can be said against sus¬ 
taining decisions of arbiters on questions of law is that, 
in the absence of a specific provision to that effect, the 
courts will not presume that the parties intended to have 
the arbiter pass on the law of the contract; and that does 
not help the appellee in this case, because the parties here 
have in specific terms entrusted to the engineer in charge 
the exact question he passed upon: viz., the determination 
of the true intent and meaning of the specifications. The 
fact that the Court might place a different interpretation 
on the clause in question manifestly makes no difference. 

Regarding the finality of an engineer’s decision under 
a contract of this kind, we invite particular attention to 
the case of Kennedy v. United States, 24 Court of Claims, 
122,139. It will be observed that in that case the contractor 
.made the same contention that the Government is making 
in the case at.bar; that is, that the engineer’s decision was 
based on an error of law, and was, therefore, not binding; 
but the Court of Claims, upon the authority of Kihlberg 
v . United States, 97 U. S. 398, held that the order to avoid 
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a decision of an engineer on a point which had bqen 
trusted to him, one of three things must be shown, yi? M 
fraud, bad faith, or a failure to exercise an honest judg¬ 
ment; that a mere mistaken judgment not tainted 
fraud, bad faith, or dishonesty, will not be sufficient to 
avoid the decision of the arbiter. 


Practical Interpretation by the Parties. 

We further respectfully submit that the action of the 

. • * * * 

parties dealing with this question was a practical intrepre- 
tation of the contract by the parties themselves, and even 
by the very officer of the Government who drew the 


specifications, and in the language of the Supreme Court 
in the case of Topliff t*. Topliff, 122 U. S. 122, 131: “In 
cases where the langauge used by the parties to the con¬ 
tract is indefinite or ambiguous, and hence of doubtful 
construction, the practical intrepretation of the parties 
themselves is entitled to great, if not controlling influence. ” 
In fact, the Supreme Court has held that the practical 
intrepretation of the contract by the parties themselves should 
prevail over the literal meaning of the contract. District of 
Columbia v, Gallaher, 124 U. S. 505, and Irwin v. United 
States, 16 How. 512. See also to same effect: 


Dialogue v. The U. S. 22 Ct. Clms. 196, 204. 
Eastern R. R. Co. v. The U. S., 20 Ct. Clms. 23, 45. 
Brooklyn Ins. Co. v. Dutcher, 95 U. S. 269, 274. 
Irwin v. The U. S., 16 How. 512, 521. 

Scott v. The U. S., 12 Wall. 443. . .... 

W 0 • 


In this connection we also invite particular attention 
to the case of Dialogue v. United States, 22 Court of 
Claims, 196,204. In that case the Government attempted 
to recover money which had been allowed for extra work, 
on the ground that the work paid for could have properly 
been required of the contractor under the original Con¬ 
tract. The Court of Claims disallowed the Government's 
counter-claim on the ground that it was a contemporaneous 
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cttttetrtfttion of the contract by the partite, which deter¬ 
mined atid fixed the liability beyond the poirer of repudi- 
awdfc u]p^ th^ part of either. This question was also 
Squarfcfy* raised in the case of Bitting v: United States, 
25 GbUrtof Claims, 502,511. In that case, thecourt held— 

,^ e defendants’ counter-claim consists of four items * 
the first* second and third were allowed and paid by the 
defendants after discussion as to whether the work should 
be done by the claimants under the contract or should be 
considered extra thereto. There was no mistake of fact. 

l he Court does not feel warranted to revise the settlement 
thus made. ” 

• t 

That case does not appear to have been as strong a 
case against the Government as the case at bar, because 
there seems to have been no provision in the contract 
that the decision of the Supervising Architect was to be 
binding as to the meaning of the contract and specifications. 

Rectification of Admitted Mutual Mistake. 

We also beg to point out that another view which may 
properly be taken of the action of the parties in disposing 
of this matter at the time is that it was a rectification by 
the officers of the Government of an admitted mutual 
mistake in the estimated number of ties; a mistake so 
gross and so unfair to the appellant as to entitle him to 
relief. In other words, the appellee estimated the number 
of new ties required at 2000. The appellant had the 
right to rely on this as approximately correct, and sub¬ 
mitted his bid accordingly. It later developed that this 
estimate was erroneous, that it did not even approximate 
the required number. If the Government had refused 
to rectify the error, the appellant could have refused to 
carry out his contract and applied to a court of equity 
to have the contract cancelled, and demanded com¬ 
pensation on quantum meruit for the work done. The 
right of a claimant to such relief on the ground of mutual 
mistake in a case of this kind, is sustained in the case of 
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Long v. The town of Athol, 196 Mass. 497, and the numerous 
decisions cited therein. • According to that decision, the 
only questions involved are: Whether the mistake is 
mutual; and so gross as to indicate that the claimant 
would not have entered into the contract if the truth had 
been known; and whether the claimant is free from negli¬ 
gence in not discovering the error before the contract was 
signed. All of those questions were eliminated from the 
> case at bar when the mistake w*as rectified upon the 
demand of the appellant. The appellee having ad¬ 
mitted the error and rectified it and thus deprived the 
appellant of his opportunity to ask for the cancellation 
of the contract, is manifestly bound by that action. 
Neither can it be said that the officers of the Government 
had no authority to correct such an error. The contract 
was signed by the Constructing Quartermaster and 
approved by the Quartermaster General. The mistake 
w r as corrected by these officers, acting under the written 
authority of the Secretary of War. The Supreme Court 
has held that an officer who has authority to make a con¬ 
tract has authority to change or modify the contract 
after it is made. (United States v. Barlow, 184 U. S. 132.) 

Furthermore, if the appellant refused to go ahead with 
this work, and was promised and paid extra compensation, 
he is entitled to retain the compensation so received. In the 
case of Long v. Schuck, 106 Md. 220 (1907), the court held 
that where a party who is bound to do a certain thing 
refuses to go ahead and is promised extra compensation, 
and upon that assurance proceeds, he can recover on the 
new promise. 

For the foregoing reasons we respectfully pray that this 
Honorable Court reverse the judgment of the lower court, 
and hold appellants affidavit of defense sufficient. 

Respectfully submitted. 

BYNUM E. HINTON, 

A ttomey for A ppellant 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1911. 


No. 2317. 


SAM. P. WHITE, APPELLANT, 

vs. 

UNITED STATES OF AMERICA, APPELLEE. 


BRIEF FOR APPELLEE. 

I. 

The contract in this case required the appellant to 
furnish all the labor and material necessary” to com¬ 
plete the alterations and repairs of the railroad at Fort¬ 
ress Monroe, Va., for the sum of $28,489 (Rec., pp. 15,16 
Arts. 1 and 4). 

Paragraph 3 of the specifications (Rec., p. 9), provided 
that: 

The contractors shall furnish all materials, 
labor, etc., necessary to complete the work accord¬ 
ing to the true intent and meaning of the draw¬ 
ings and these specifications, of which intent and 
meaning the officer in charge shall be the inter¬ 
preter. No local terms or classifications will be 
considered in the interpretation of these specifi¬ 
cations.” 

Paragraph 30 (Rec., p. 13) required the contractor 
... to furnish all new ties necessary to replace those 
unfit for further service (approximately 2,000) ” 

(i860—1 



We do not understand it to be denied by the appel¬ 
lant that the law is that on the day he begun work under 
this contract he was bound by its terms to furnish all 
the new ties necessary to replace those unfit for further 
service in altering and repairing the railroad, and that 
the words “approximately 2,000“ did not entitle him to 
an allowance or extra compensation for whatever ties in 
excess of 2,000 might be found necessary to complete 
the work. The authorities are clear that in an agreement 
to furnish all materials required for a certain purpose, 
estimated as being “about” or “approximately” so much 
or so many, the contractor is bound to furnish all the 
material required for the particular purpose, though it 
may be more than the quantity so estimated. In these 
cases the words “about,” “approximately,” “more or 
less,” and the like, are construed by the courts to have 
been introduced into the contract only for the purpose 
of providing against accidental variations arising from 
slight and unimportant excesses or deficiences in number 
or weight. 

Brawley vs. U. S., 96 U. S., 168. 

Merriam vs. U. S., 107 U. S., 437. 

Watts vs. Camors, 115 U. S., 360. 

Moore vs. U. S., 196 U. S., 157. 

Williams vs. U. S., 15 Ct. Cls., 461. 

Woolf vs. Wells, Fargo Co., 115 Fed. Rep., 32, 36. 

Inman Bros. vs. Lumber Co., 146 Fed. Rep., 451. 

Navassa Co. vs. Commercial Co., 93 Ga., 103. 

Tilton’s Case, 15 Compt., Dec., 683. 

But the appellant contends that the legal effect and 
obligation of the contract in this respect was changed 
by something that transpired after the work was com¬ 
pleted; namely, by the act of the quartermaster in 
making an allowance or extra compensation to him for a 
certain number of new ties furnished by him in excess 
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of the 2,000 which the parties estimated as the number 
which would be necessary to complete the work. His 
contention is that the Quartermaster, under the provi¬ 
sion that the officer in charge shall be the interpreter of the 
intent and meaning of the specifications, had the right 
to decide that, according to the true intent and mean¬ 
ing of the contract and specifications, the appellant was 
entitled to extra compensation for the excess ties, and 
that the Government was bound by that decision, 
whether it was or was not founded upon a mistake of 
the law applicable to the case. 

To that contention the Government replied, on the 
argument in the court below, that in a case in which 
the contract makes the engineer or officer in charge of 
the work the interpreter of the contract and specifica¬ 
tions in the event of a dispute between the parties as to 
their meaning, the decision or determination of the 
engineer founded upon a mistake or ignorance of the law 
applicable to the case is in no way conclusive upon the 
parties, citing— 

Lyons vs. U. S., 30 Ct. Cls., 352. 

Collins & Farwell vs. U. S., 34 Ct. Cls., 294. 

Wood vs. Railway Co., 39 Fed. Rep., 52. 

King Iron Bridge Co. vs. St. Louis, 43 Fed. Rep., 
768. 

Lewis v. Railway Co., 49 Fed. Rep., 708. 

See, also, Burke vs. City of New York, 40 N. Y. Supp., 
81, a case just the converse of the present, in which the 
contractor sought the benefit of the rule here contended 
for by the appellee. 

The appellant in his brief makes a distinction without 
a difference in the application of these decisions to the 
present case. He says that they were all cases in which 
the contract did not commit to the arbiters the ques¬ 
tions which they undertook to decide. But that is no 




more than to say just what we say, namely, that a con¬ 
tract which makes the engineer or other officer the 
arbiter of all disputes arising under the contract does 
not commit to the officer the determination of a ques¬ 
tion of law arising under the contract, and, hence, that 
the party against whom he decides such question of law 
is not bound by the decision if the same be erroneous. 
In support of this we refer to the opinion of Judge 
Thayer in King Iron Bridge Co. vs. City of St. Louis, 43 
Fed. Rep., 768. (Writ of error dismissed by the Supreme 
Court, 149 U. S., 769.) 

That was a suit to recover the contract price for build¬ 
ing a bridge. The contract contained the following 
provision: 

“To prevent all disputes and litigation, it is 
further agreed by the parties hereto that the 
street commissioner shall in all cases determine the 
amount or quantity of the several kinds of work 
which are to be paid for under this contract; and 
he shall decide all questions which may arise rela¬ 
tive to the execution of this contract on the part 
of the contractor, and his estimates and decision 
shall be final and conclusive.” 

Under this provision the street commissioner under¬ 
took to decide that the sum of $6,820 should be deducted 
from the contract price on account of delay in complet¬ 
ing the work. The court held that the deduction should 
not have been made, because the city (the defendant) was 
responsible for the delay, and that the plaintiff was not 
bound by the decision of the street commissioner, be¬ 
cause that decision involved a pure question of law not 
committed to his determination by the contract. The 
court said: 

“The next question is whether the eighth clause 
of the contract gave the street commissioner 
such broad powers as an arbitrator, that his 
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decision, on making the final estimate, that the 
plaintiff was in law liable for liquidated damages, 
is conclusive between the parties, although mani¬ 
festly erroneous. This question must be answered 
in the negative. The contract made the decision 
of the street commissioner conclusive as to all 
questions concerning the amount of work done, 
provided he acted in good faith, and with reason¬ 
able care and circumspection. With the same 
reservation that he acted in good faith and with 
reasonable care, it also made his decisions final as 
to all questions whether the work was done in 
accordance with the drawings and specifications, 
and was fully up to the standard of excellence 
mentioned therein. These were all questions of 
fact, depending for their correct solution on pro¬ 
fessional knowledge and skill; and the parties 
might reasonably and lawfully submit them to the 
determination of an arbitrator and agree to be 
* bound by his decision.” 

Wood vs. Railway Co., 39 Fed. Rep., 52, and 
citations. 

But the question which the street commissioner 
undertook to decide was purely a question of law, 
as to the effect which the failure of the city to 
have the bridge piers completed within one week 
and ten months after the notice was served, had 
upon its right to demand liquidated damages. I 
am satisfied that the contract, properly construed, 
did not commit that question to the determina¬ 
tion of the street commissioner; it w r as wholly 
outside of his jurisdiction.” 

We refer also to one of the cases cited by the appel¬ 
lant— 

Galveston, &c., Ry. Co. vs. Henry, 65 Texas, 685, 
690. 

This was a suit by the contractors against a railroad 
company to set aside the decision of of a chief engineer 
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as to the amount of rock hauled away from certain ex¬ 
cavations. The contract provided that— 

“Thequantities and amountsof the several kinds 
of work performed under this contract shall be 
determined by the chief engineer; and his deter¬ 
mination shall be conclusive upon both parties. 
The chief engineer shall decide every question 
which can or may arise between the parties rela¬ 
tive to the execution hereof, and his decision 
shall be final and binding on both parties to this 
contract.” 

The chief engineer estimated the amount of rock hauled 
away by measuring the pits from which the rock was 
excavated, whereas, according to the contention of the 
plaintiffs, he should have measured the embankment of 
rock in the place to which it was removed after excava¬ 
tion, by which method of measurement the finding of the 
engineer, as to the amount of rock hauled away would 
have been increased 50 per cent. The court below set 
aside the determination of the engineer and rendered a 
judgment for the plaintiffs, and the defendants appealed. 

The judgment was affirmed, the court saying: 

“There is no doubt but that when parties to 
such a contract submit such a matter to the deci¬ 
sion of the engineer, his determination is final and 
conclusive, unless, in making it, he has been guilty 
of fraud, misconduct, or such gross mistake as 
would imply bad faith or a failure to exercise an 
honest judgment. M. & P. Ry. Co. vs. March, 114 
U. S., 549. But his decision must be in accordance 
with the contract. The parties agree, as they did 
in this case, that he shall determine as to the 
amount of the work done by them under the con¬ 
tract, not that he shall make a different contract 
for them. He decides under the legal construction 
of the contract, not upon such construction as 
he may choose to give it. He is not made the ar¬ 
bitrator, to whom is to be referred differences as 





to the meaning of the contract, and he can not 
adopt rules of measurement that it does not 
authorize. 

‘‘Hence, if the contract provided that the ap¬ 
pellees should be paid according to embankment 
measure, he would have no right to say that they 
should be paid by excavation measurement. Con¬ 
troversies as to the meaning of the contract might 
have been submitted to him, but, unless done in 
plain terms, the courts, and not the engineer, must 
decide them. The parties referred questions of 
quantities and amounts to him, doubtless, because 
it was in the line of his profession to make accu¬ 
rate calculations as to such matters. It can not be 
presumed, in the absence of express provisions to 
that effect, that they intended to go further, and 
permit him to pass upon the law of the contract, 
and construe it by any arbitrary rules he might 
choose to prescribe. None of the decisions to which 
we are referred by the appellant go so far as to 
allow the engineer to vary the contract, or to de¬ 
cide as to its meaning or intent. M. & P. Ry. Co. 
vs. March, supra; Herrick vs. V. C. Ry. Co., 27 Vt. 
673; Kidwell vs. B. & 0. Ry. Co., 11 Gratt., 676; 
Kihlberg vs. United States, 97 U. S., 398; Sweeney 
vs. United States, 109 U. S., 618.” 

The court also referred to the following cases in which 
it was held that the engineer, whose estimates are to 
govern, must not base them upon an erroneous view of 
the contract, and that if he does, his estimates will not 
conclude the parties. 

McAvoy vs. Long, 13 Ill., 147. 

Alton Ry. Co. vs. Northcott, 15 III., 49. 

Kistler vs. Ry. Co., 88 Ind., 460. 

The appellant in his brief has confounded the deci¬ 
sions involving the effect of the determination of the 
engineer, or other officer, under provisions in the con¬ 
tract making such engineer the arbiter of disputes 



between the parties growing out of the contract, with 
decisions in suits to set aside the award of an arbitrator 
in cases submitted to arbitration by the parties under 
rule of court or statutory provisions. He cites the case of 
Masury rs. Whiton, 111 N. Y., 679, to the proposition 
that the award of an arbiter can not be set aside for 
mere error of judgment as to the law or facts in a case 
submitted. This is true enough, where the arbiter is one 
to whom a cause is regularly referred pursuant to rule 
of court, which, as we take it, was the case in Masury vs. 
Whiton, supra, judging from the authorities therein 
referred to. (See Perkins vs. Giles, 50 N. Y., 228.) The 
object of the reference is to avoid the trouble, delay, 
and expense of the suit, and the arbitrators, usually per¬ 
sons learned in the law, are necessarily judges both of 
the law and facts in the case. 

2 Am. & Eng. Encycl. of Law, 672. 

But the reason of this rule does not apply to a decision 
engineers or other officers in charge of a public work, 
who are, by the contract, made judges of disputes aris¬ 
ing between the parties to the contract under which the 
work is being done. They are made judges of such dis¬ 
putes, as was said in King Iron Bridge Co. vs. St. Louis, 
supra, on account of their professional knowledge and 
skill in respect to matters connected with the execution 
of the work, and not for the purpose of having them 
pass upon the legal effect and meaning of the various 
provisions of the contract. 

The case of Adams vs. Great North of Scotland Ry. 
Co., 18 Scotch Sessions, 1 (1890-91), referred to by the 
appellant in support of his proposition, that arbiters 
are judges of law as well as fact, appears to belong to 
the same class as Masury vs. Whiton, supra. It is true 
that the arbitrator was named in the contract between 
the parties, but he seems not to have been an engineer, 
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or officer, or person having supervision of the work, but 
rather to have been an attorney or solicitor or other 
person learned in the law and competent to pass upon 
the legal effect of the various provisions of the contract; 
and the right of the courts to review his decision ap¬ 
pears to have depended upon a statute described in the 
report as the ‘‘Act of Regulation.” (See the remarks of 
Lord Watson, pp. 7 and 8, and of the Lord Chancellor, p. 4.) 
Certainly that case, depending as it does in large measure 
upon statutory provisions of a foreign jurisdiction, can 
not be relied upon to overturn the decisions of the 
American courts, hereinbefore cited, that a provision in 
a working contract making the engineer or officer in 
charge the judge of disputes between the parties as 
to the amount to be paid the contractor for his work, 
does not commit to him the determination of questions 
as to the legal effect and meaning of the contract and 
specifications. 

In the remaining cases cited by the appellant in this 
connection— 

He id linger vs. Onward Construction, 90 N.Y.Supp., 
115, 

Duell vs. McGraw, 33 N. Y. Supp., 528, 

Barclay vs. Deckerhoff, 171 Pa. St., 378, 

there will be found nothing inconsistent with the propo¬ 
sition that the parties are not bound by a decision of 
the engineer based upon a mistake of the law applicable 
to the case. 

The appellant seems to rest his case upon the familiar 
proposition that where the parties to the contract have 
designated a particular person to determine the amount 
and quality of the work done or materials furnished 
under the contract, his decision in those respects is con¬ 
clusive upon the parties, and can only be set aside for 
fraud, or for such gross mistakes as imply bad faith ora 
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failure to exercise an honest judgment. He cites two 
cases in support of this proposition— 

Kihlberg vs. United States, 97 U. S., 398. 

Kennedy vs. United States, 24 Ct.Cls., 122,139. 

He might have cited a hundred or more cases of the 
same kind; they are collected in the American Digest, 
Century and Decennial Editions, under the title “Con¬ 
tracts” Sub’d V, Performance or Breach; (1) Approval or 
Decision of Arbitrators, etc., 6. Scope and Effect of 
Decision. But these cases do not deal with the ques¬ 
tion presented in this case—whether the parties 
are bound by an erroneous construction of the con¬ 
tract or a mistake of law on the part of the engineer 
or officer in charge? In Kihlberg vs. United States the 
only question was whether the contractor was bound 
by an inaccurate measurement made by a quarter¬ 
master in charge. In Kennedy vs. United States the 
question was whether the contractor had performed a 
larger amount of work than had been allowed him by the 
report of the engineer in charge (24 Ct. Cls., 144). There 
was no question as to the legality of the method of 
measurement employed by the engineer, such as arose in 
Lyons vs. United States, 30 Ct. Cls., 352, and Collins & 
Farwell vs. United States, 34 Ct. Cls., 294, cited by the 
appellee. In the last mentioned case the court said 
(p. 332): 

“If the engineer officer proceeded upon a wrong 
interpretation of the contract, or excluded from 
his calculations a factor of which the contractors 
were entitled to the benefit, the court will grant 
relief, notwithstanding the provision that the de¬ 
cision of the engineer officer shall be final. The 
provision in the contract that the decision of the 
engineer officer in charge as to the quality and 
quantity shall be final, refers only to the measure¬ 
ment in point of fact and not to the principle of 






law on which it is made, as it is the province of 
the court to determine the law of the contract.” 

Lyons vs. United States, 30 Ct. Cls., 353, 365. 

King Iron Bridge vs. St. Louis, 43 Fed. Rep., 
768. 

If the officer in charge of the work in this case had 
decided that every one of the old ties taken up in 
the alteration and repair of the railroad was fit for 
further use, or, per contra , was unfit for further use, his 
decision, in either case, would have been binding upon 
the parties, respectively, in the absence of anything to 
show fraud, or such gross error or mistake as would im¬ 
ply bad faith, or a failure to exercise an honest judg¬ 
ment. That is the kind of question—one of fact—which 
the contract commits to his determination. He had no 
right nor power to ignore the legal effect and meaning 
of the contract, and allow the contractor extra compen¬ 
sation for items covered by the contract price. 

As was said by Judge Howry in Collins & Farwell vs. 
United States, supra, it is the province of the court, and 
not of the engineer in charge, to determine the law of 
the contract. Especially must this be true in cases in 
which the Government is one of the parties to the con¬ 
tract. In the majority of such cases, as in the case at 
bar, the contract is drawn and made by the engineer in 
charge of the work. If he is to be the judge of the law of 
the contract, as contended by the appellant, he would 
have it in his power to impose upon the United States a 
far greater liability than the contract, according to its 
legal meaning and effect, would impose. That would be 
a very dangerous power to entrust to a dishonest or 
incompetent official. Some of the river and harbor im¬ 
provement contracts run into the millions of dollars. 
The court will remember one of that kind at Charleston, 
South Carolina, in which, a few years ago, the Govern¬ 
ment sustained vast losses growing out of collusion 
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between the contractors and the officer in charge of the 
work. It is enough that the latter may be empowered to 
bind the Government by his decisions upon questions of 
fact, without putting into his hands another and far 
more powerful instrument for the perpetration of frauds 
upon the public. It is comparatively easy to show fraud 
or gross mistake on his part in deciding a question of 
fact; it is a far more difficult matter to show that his 
decision of a question of law was influenced by corrupt 
or dishonest motives. 

II. 

The appellant contends, further, that the parties 
themselves put a “practical construction” upon the con¬ 
tract by which the appellant was held entitled to receive, 
and did receive, extra compensation for the excess ties 
in question, and he refers to and relies upon the familiar 
proposition that the courts will ordinarily be governed 
by a practical construction which the parties themselves 
have put upon the contract. 

This, we insist, is merely to present in another form, 
the question whether the Government is bound by the 
mistaken interpretation of the legal effect of the con¬ 
tract by the officer in charge in this case. If we are right 
in our contention that the Government is not so bound, 
there is obviously no room for the application of the 
appellant s second proposition, because the “practical 
construction” put by the engineer upon the contract, if 
he is to be regarded as one of the “parties” thereto 
within the meaning of the rule contended for, is one and 
the same thing as his misinterpretation of the law of 
the contract. To hold the proposition in question appli¬ 
cable to this case would neutralize the rule that the 
decision, as to the law of the contract, by the officer in 
charge is not binding on the parties; for the erroneous 
decision must always be a “practical construction” of 
the contract in cases of this kind. 





\ 
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Besides, the proposition in question, if held applicable 
to this case, would be inconsistent with the established 
rule that moneys paid out by an officer of the United 
States under a mistake of law, may be recovered back in 
an action brought for that purpose. The existence of 
this rule and its application to this case was stoutly 
denied by the appellant at the hearing in the court be¬ 
low. As the rule is not discussed in his brief, we take it 
that he has abandoned the contention he made in the 
court below. If not so abandoned, we refer to the fol- 
owing authorities: 

22 Am. & Eng. Encycl. of Law, 629. 

McElrath vs. United States, 102 U. S., 426, 441. 
Wisconsin Central R. R. Co. vs. U. S., 164 U. S., 

190. 

United States vs. Dempsey, 104 Fed. Rep., 199. 
United States vs. Utz, 80 Fed. Rep., 849. 

United States vs. Saunders, 79 Fed. Rep., 407. 

In the last mentioned case it was said by the court: 

“Whatever doubt may have existed under the 
earlier decisions of the Supreme Court as to the 
general right of the United States to recover 
moneys paid by the errors of their disbursing offi¬ 
cers, as much where the error is one of law as one 
of fact, provided only the moneys belong to the 
United States ex aequo et bono , was removed by 
Wisconsin Central Railroad Co. vs. U.S., 164 U. S., 
190, 212.“ 

And in the case of Barnes vs. District of Columbia (22 
Ct. Cls., 366, 394), it was said by the court: ' 

“The doctrine that money paid can be recovered 
back when paid in mistake of fact and not of law 
does not have so general application to public 
officers using the funds of the public as to indi¬ 
viduals dealing with their own money where no¬ 
body but themselves suffer for their ignorance, 
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There is no ambiguity in the language of the contract 
in this case. The law leaves no room for doubt as to the 
meaning and effect of the estimate of the number of new 
ties required, “approximately 2,000,” inserted in the con¬ 
tract by the parties. 

In Dialogue vs. United States, 22 Court of Claims, 196, 
204, and Bitting vs. United States, 25 Court of Claims, 
502, 511, two of the above cases to which the appellant, 
in his brief pages 34,35, particularly invites the attention 
of the court, the question was whether the Government 
was entitled to recover, on counter-claim, certain moneys 
which had been paid the claimants for extra work under 
provisions in their contracts by which they were to be 
paid extra for extra work or materials. The court merely 
held that what the parties had themselves decided as to 
what was extra work under the extra work clause of the 
contract , should control in the determination of that 
question. No question of law was involved in either 
case; in both the question was merely one of fact; what 
was extra work within the meaning of the extra work 
clause? In the case at bar also the contract contains a 
provision as to extra work. It is as follows (Rec., p. 11, 
par. 20): 

“Extras.—No charge for extra work will be 
allowed unless the same has been ordered in writing 
by the officer in charge, the price stated in the order 
and accepted by the contractor.” 

It is not claimed in the affidavit of defense that the 
excess ties were furnished as extra material under this 
clause; hence the two last mentioned decisions have no 
application to this case. 

III. 

In reply to what is said in the brief of the appellant 
on page 35 under the heading “Rectification of Admitted 
Mutual Mistake,” it is sufficient to say that the facts 
shown by the affidavits in this case would not entitle the 
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defendant to a reformation of the contract. In the 
case of— 

A 

Simpson vs. United States, 31 Ct. Cls., 217, 172 
U. S„ 372, 

the claimant contracted to build a dry dock for the Gov¬ 
ernment in the Brooklyn Navy Yard for a certain sum. 
During the progress of the work a stratum of quicksand 
was encountered, which increased the cost of the work to 
the claimant by the sum of $174,322. He brought his 
suit in the Court of Claims to recover the extra expense 
so incurred, but it was held by that court, and by the 
Supreme Court of the United States that he was not en¬ 
titled to recover. If the claimant was not entitled to ref¬ 
ormation of the contract in a case of that kind in which 
it was practically impossible to discover beforehand the 
matter which caused the extra expense, how can the ap¬ 
pellant expect reformation in this case, where doubtless, 
by a more careful examination of the old ties, he could 
have obtained a better idea as to the number of ties 
that would be unfit for further use. See, also— 

Burgwyn vs. United States, 34 Ct. Cls., 348, and 

Driscoll vs. United States, 34 Ct. Cls., 508, 

where great extra expense to the contractors was brought 
about by errors in specifications prepared in the office of 
the Supervising Architect of the Treasury, but in which 

it was held that the contractor was not entitled to relief 
on that account! 

Tfie appellant suggests that the judgment of the court 
below be reversed and the case sent to a jury in order 
that he may show that the payment for the extra ties 
made to him by the quartermaster was merelv the cor¬ 
rection of a mistake of the parties as to the number of 
new ties that would be required. In reply to this it is 
sufficient to say that he could not show such “correction 
of a mutual mistake” without showing the existence of 


_ _ 
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the mistake itself, and that, under the decisions of the 
Supreme Court— 

Simpson vs. United States, 172 U. S., 372, 379, 

Brawley vs. United States, 96 U. S., 168, 173, 

evidence of such mistake could not be received in & case 
of this kind. In the latter case, the claimant contracted 
to furnish an army post with 880 cords of wood, “more 
or less, as shall be determined by the post-commander.” 
He cut, and had ready to deliver, the 880 cords, but he 
was called on to furnish only forty cords, and the balance 
he had to sell at great loss. He proposed to show by the 
testimony of witnesses that the understanding between 
him and the post-commander was that he would be called 
upon to furnish the 880 cords. It was held that parol 
testimony was inadmissible for any such purpose. See 
the remarks of Mr. Justice Bradley in Brawley vs. United 
States, quoted by Mr. Justice White, in Simpson vs. 
United States, at page 379. It is to be remembered that 
in law this case stands as if the words “approximately 
2,000’ had never been inserted in the contract. In law, 
the language of the contract is that the contractor must 
furnish “all the new ties necessary in the reconstruction 
of the railroad. To permit the appellant now to show by 
parol testimony that it was understood at the time the 
contract was made that he was to furnish only a certain 
number of new ties, and was to receive extra compensa 
tion for any in excess of that number, would do violence 
to the plainest of all the rules of evidence. 

It is stated in the affidavit of defense (Rec., p. 20) 

that the amount paid for the excess ties was disallowed 

the quartermaster by the auditor, and that the same was 

charged against the personal account of the quartermas 

ter. If such be the fact, it is no satisfaction of the claim 

of the Government against the contractor for the over 

payment, because there has been no judicial determina 

tion of the right of the Government to make such charge 
«a6®-* 
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against the personal account of the quartermaster. Such 
determination can be had only by suit on the quarter¬ 
master’s bond, or by forcing the latter to a suit in the 
Court of Claims to recover the amount of his salary 
withheld. 


22 Am. and Eng. Encycl. of Law, 2d Ed., p. 576. 


' .4. 

•V 

* 



i.» * 


- * 
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> T£e charge against the quartermaster’s personal ac- 
.gOttl&JLa mere suspension of payment of his salary to 
*Mlt 'until the liability of the contractor for the 

> • I m — _ 





at 

^ •’ -- - VMV 

overpayment is determined. The accounts of a disbursing 


... i officcCt are.p^ver closed; they are always open for the 
*' f., pl f p<) ?~ *|if ct,f y ,n 8 errors in his favor or against him. 
Z * Ufl'iten} States vs. Burchard, 125 U. S., 176. 

Smith vs. United States, 14 Ct. CIs., 114. 


Without a doubt the Government could recover the 
amount of the overpayment by suit on the quarter¬ 
master’s bond, or by way of set-off to a suit by the 
quartermaster in the Court of Claims. But in equity the 
contractor is the person primarily responsible for the 
overpayment. He, and not the quartermaster, got the 
benefit of the mistake. He, and not the quartermaster, 
has money in his hands which ex aequo et bono belong 
to the United States. And he, and not the quartermaster, 

should be compelled to make good the loss to the’ 
United States. 

It is respectfully submitted that the judgment of the 
court below should be affirmed. 


CLARENCE R. WILSON, 

United States Attorney. 

REGINALD S. HUIDEKOPER, 

Asst. U. S. Attorney. 
CHAPMAN W. MAUPIN, y 

of Counsel for Appellee. 
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Statement of the Case. 

This is a suit by the appellee, The United States of 
America, against the appellant, Sam P. White, to recover 
$503.80 alleged to have been paid Mm by the officers of 
the Government without authority of law. The facts 
cut of which the suit arose are as follows: • 

The appellant, Sam P. White, under date of September 
3, 1909, entered into a contract with the United States, 
whereby he agreed to furnish at his own risk and expense 
all labor and material necessary to fully complete the 
work of making repairs and alterations of the railroad at 
Fort Monroe, Va., in accordadce with plans and specifica¬ 
tions attached to said contract, and to furnish all labor 
and material necessary “to construct the road-bed and 
track from C. & O. switch on Mill Creek Road to Battery 






26 


Rugglcs (approximately 11,000 feet, including all siding), 
to do all cutting, filling and grading to conform to location 
of track as shown on map herewith, to furnish all new ties 
necessary , to replace those unfit for further service {approxi¬ 
mately 2000),” etc. (Par. 30, of the specifications—p. 13 
of record); and the appellee agreed in and by said contract 
to pay the appellant for the completion of all of said work 
the sum of $28,489. The appellant furnished under said 
contract 2153 new ties, and it was then ascertained that 
that number would not be sufficient to replace all ties 
unfit for further use in the road-bed, and that several 
hundred more would be necessary. The appellant then 
took the matter up with the officer in charge of the work, 
whom the parties, by their contract, had made the inter¬ 
preter of the true intent and meaning of the specifications, 
(Par. 3 of the specifications, p. 9 of the record) and said 
officer decided that the appellant should be paid extra for 
any additional ties he might be required to furnish. The 
officer in charge thereupon, upon the written authority 
of the Secretary of War, agreed to and did pay appellant 
at the rate of $1.10 per tie for the balance of 458 ties 
necessary to repair the road-bed in question. 

The Auditor for the War Department later disallowed 
this payment in the accounts of the Constructing Quarter¬ 
master, and charged the same to the Constructing Quar¬ 
termaster’s personal account, on the ground that the 
appellant was obligated to furnish these ties under his 
original contract, and that the payment was, therefore, 
without authority of law. This suit was brought to recover 
the money so paid to the appellant. 

Affidavits of merit and defense were filed respectively 
in support of the declaration, and the pleas thereto, and 
these affidavits show the facts to be substantially as set 
forth above. The appellee thereupon filed a motion for 
judgment under the 73d rule, which was accordingly 









granted the Court and judgment was entered against 
the appellant for the full amount claimed. This appeal 
was taken from that judgment. 

Assignment of Errors. 

The appellant makes the following assignment of errors: 

1st. The trial court erred in holding that the appellant 
was obligated under his contract to furnish all ties in 
excess of 2000 that might be necessary to replace those 
unfit for further use in the reconstruction of the railroad 
road-bed, and in not holding that the agreement of the 
paities at the time that appellant should be allowed extra 
compensation for the 458 ties in question was a practical 
construction of the contract by the parties, which should 
now control in its interpretation. 

2d. The Court erred in holding that the decision of the 
officer in charge (who was by the contract made the inter¬ 
preter of the true intent and meaning of the specifications) 
that the appellant should be allowed extra compensation 
for the 458 ties in question, was not binding on the parties. 

3d. The Court erred in giving judgment against the 
appellant under the 73d rule, for the reason that it is com¬ 
petent for the appellant to show under his affidavit of 
defense that the action of the Constructing Quartermaster 
and Secretary of W ar in allowing extra compensation for 
the 458 ties in question, was merely the correction of an 
admitted mutual mistake of the paries in the estimated 
number of new ties that would be required, and such action 
would be binding on the Government. 

Argument. 

The affidavits in this case were drawn with a view to 
presenting the facts frankly to the Court so as to get a 
decision promptly on the points of law involved. As 
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stated above, the faets are, that when the appellant had 
furnished 2153 ties, and had been called on to furnish 
considerable more in addition, he took the matter up 
with the Constructing Quartermaster and invited his 
attention to that part of the specifications fixing the 
number of ties to be required at “approximately 2000” 
and contended that he had already furnished this number 
and could not justly be required.to furnish the additional 
ties without extra compensation. The Constructing 
Quartermaster, after carefully considering the matter, 
said that approximately 2000 might mean 1800 and it 
might mean 2200 but could not mean 3000. He there¬ 
upon agreed to and did, upon the written authority of the 
Secretary of War, pay the appellant for an additional 
600 ties, 458 of which were used in the repairs to the road 
bed in question. 

This action on the part of the Constructing Quarter¬ 
master meant one of two things, either that he construed 
this part of the specifications to mean that the appellant 
could not be required to furnish more than approximately 
2000; that is, 2153 ties; or he recognized and admitted that 
there was a mutual mistake in the estimated number of 
ties that would be required, against which the appellant 
was entitled to relief, and the mistake was accordingly 
rectified by allowing extra compensation for the additional 
ties. In either event the Government is bound by the 
action taken. 

Engineer’s Decision Final. 

Attention :s invited in the first place to the fact that 
the provision, approximately 2000 (p. 13), is a part of the 
specifications, and that paragraph 3 of the specifications 
(p. 9), which was made a part of the contract, provided 
that— 





“The contractor shall furnish all materials, labor, etc., 
necessary to complete the work according to the true 
intent and meaning of the drawings and specifications, 
of which intent and meaning the officer in charge shall be 
the interpreter. ” 

The officer in charge, therefore, in deciding the question 
as to whether or not the appellant was obligated to furnish 
all the ties necessary to complete the repairs to the road¬ 
bed, was deciding the specific question which had been 
entrusted to him by the parties , viz f the true intent and mean¬ 
ing of the specifications . The law applicable to this case 
was very clearly stated by Justice Harlan in the case of 
Kihlberg v. The United States (97 U. S. 398). In that 
case—it being a transportation contract—one of the clauses 
of the agreement provided that the distance should be 
“ascertained and fixed by the chief quartermaster.” 
The distance fixed by the chief quartermaster was shown 
to be shorter than an air line between the two points in 
question; yet the Court said: 

“Be this supposition as it may, it is sufficient that the 
parties expressly agreed that distance should be ascer¬ 
tained and fixed by the chief quartermaster, and in the 
absence of fraud or such gross mistake as would neces¬ 
sarily imply bad faith, or a failure to exercise an honest 
judgment, his action in the premises is conclusive on the 
appellant as well as upon the Government. ” 

The said Court held, however, that the decision of the 
constructingquartermaster in the case at bar, is not binding 
because the question decided was one of law , and cited as 
his authority King Iron Bridge Company v. St. Louis, 
43 Fed. 768; Lyons v. United States, 30 C. C. 352; Collins 
& Farwell v. United States, 34 C.C. 294. We respectfully 
submit that these decisions do not sustain the position 
taken by the Court. An examination of these cases 
shows that the courts refused to sustain the decisions of 




30 


the arbiters, not because they had decided questions of 
law but rather because the questions decided had not 
been entrusted to the arbiters. 

In the case of Lyons v. The United States, the contract 
provided that “The decision of the engineer officer in 
charge as to the quality and quantity shall be final. ” 
The engineer officer measured the earth furnished and 
decided the quantity of it. This was the question, and 
only question, left to his decision. But he did not stop 
there; he went further, and attempted to decide the ques¬ 
tion whether or not the contractor was entitled to the 
benefit of an established custom, which custom was not 
expressly excluded from the contract and therefore as the 
court held was “incorporated therein.” In other words, 
the engineer not only decided the question of quantity, 
which was entrusted to him, but went further and at¬ 
tempted to pass on another and entirely different matter, 
viz., the rights of the contractor under an entirely separate 
and distinct provision of the contract—an implied pro¬ 
vision—which had not been entrusted to him at all. 

He was then acting clearly beyond the scope of his 
authority. 

In Collins & Farwell v. The United States, 34 C. C. 294, 
the contract provided that “The decision of the engineer 
in charge as to quality and quantity shall be final.” The 
engineer in making his measurements proceeded upon a 
wrong theory of the contract, and the Court merely held 
that his decision was not binding because he did not follow 
the terms of the contract. That decision manifestly does not 
apply to the case at bar. Likewise, the contract in the 
case of King Iron Bridge Company v. St. Louis provided 
that— 

“To prevent all disputes and litigation, it is further 
agreed by the parties hereto that the street commissioner 
shall in all cases determine the amount or quantity of the 




several kinds of work which are to be paid for under this 
contract; and he shall decide all questions which may 
arise relative to the execution of this contract on the part 
of the contractor, and his estimates and decisions shall be 
final and conclusive.’’ 

i • , i i 

The street commissioner attempted to decide the ques¬ 
tion as to whether or not the contractor had incurred a 
penalty provided for in the contract. 

The Court held the decision of the arbiter not binding, 
not because the question decided was one of law but 
because—to use the Court’s own language— 

“lam satisfied that the contract properly construed did 
not commit that question to the determination of the street 
commissioner; it was wholly outside of his jurisdiction.” 
(Italic ours.) 

It is manifest, therefore, that none of these cases apply 
to the case at bar, where the engineer was specifically 
entrusted with the decision of the very question he passed 
upon. 

The law, so far as we have been able to ascertain from 
an extensive investigation of the authorities is that what¬ 
ever the question submitted to the arbiter by the parties, 
whether of law or fact , the decision of the arbiter on the 
particular question submitted is binding on the parties. 
The question is always, not whether the question is one 
of fact or law, but whether the matter passed on by the 
arbiter was in fact entrusted to him. There are numerous 
decisions both in England and the United States holding that 
if a question of law is entrusted to the arbiter, his decision 
thereon is final. Adams v. Great North of Scotland 
Railroad Co., 18 Scotch Sessions, 1; Heidlinger r. Onward 
Construction Company, 90 N. Y. Supplement, 115; 
Masury v. Whiton, 111 N. Y. 679; Galveston v. Henry, 
65 Texas, 685; Duell r. McCraw, 33 N. Y. Supplement, 
28; Barclay v. Deckerhoff, 171 Pa. State, 378. 
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In the case of Adams v. Great North of Scotland Rail¬ 
road Company, supra (1890), the House of Lords speak¬ 
ing by the Lord Chadcellor said: 

■ • • • 

“In the Court of Common Pleas, 40 years ago, in a case 
in which the arbiter had a question of law submitted to him 
according to the ordinary forms of pleading, ,the Court 
having come to the conclusion that the decision of the 
arbiter was, in the sense in which they understood the 
words, erroneous in deciding upon a question of law, on 
demurrer nevertheless held that the parties having sub¬ 
mitted that question to the arbiter to determine, it was 
for the arbiter to determine it—in their own language, the 
parties had agreed to accept the arbiter’s decision upon 
the facts—Stimpson v. Emerson (9 L. T. 199). In the 
Court of Queen’s Bench, 30 years ago, that decision was 
adopted as being the law which would guide the Court 
in the decision of such questions.” 

In Masury v. Whiton, supra the Court said: 

‘‘The award of an arbiter cannot be set aside for mere 
error of judgment as to law or facts in a case submitted 
to him.” 

In the case of Barclay v. Deckerhoff, supra, involving a 
building contract, which referred to the architect: 

“All disputes, however arising, and all questions of 
doubt as to the tenor and intention of the drawings and 
specifications, or of the contract,” 

the Court held that such a provision was broad enough 
to give the architect jurisdiction over the question whether 
the contractor and his sureties were bound to refund to 
the owner the amount paid by him on a mechanic’s lien 
filed for materials furnished for the building. The specific 
objection was made in that case that the decision of the 
architect was not binding because it involved a question 
of law% but the Court overruled the objection and sus¬ 
tained the architect’s decision. 
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i ! aw on ^is question is very aptly stated in the 
c 4 S£.of Galveston v. Henry, supra. The Court said: 

‘‘It cannot be presumed, in the absence of an express 
provision to that effect, that the parties intended to 
permit the third party to pass upon the law of the con¬ 
tract' afid construe it by any arbitrary rules he may 
prescribe.” • 

j • » # 

This was a case where the meaning of the contract was 
not entrusted to the decision of the engineer, and the 
Court so stated, adding— 

‘‘Controversies as to the meaning of the contract might 
have been submitted to him f but unless done so in plain 
terms, the courts, and not the engineer, must decide them.” 

Thus clearly showing that if the parties had submitted 
to the engineer the construction of the contract the engi¬ 
neer’s decision thereon would have been sustained. 

Obviously then the most that can be said against sus¬ 
taining decisions of arbiters on questions of law is that, 
in the absence of a specific provision to that effect, the 
courts will not presume that the parties intended to have 
the arbiter pass on the law of the contract; and that does 
not help the appellee in this case, because the parties here 
have in specific terms entrusted to the engineer in charge 
the exact question he passed upon: viz., the determination 
of the true intent and meaning of the specifications. The 
fact that the Court might place a different interpretation 
on the clause in question manifestly makes no difference. 

Regarding the finality of an engineer’s decision under 
a contract of this kind, we invite particular attention to 
the case of Kennedy v. United States, 24 Court of Claims, 
122,139. It will be observed that in that case the contractor 
made the same contention that the Government is making 
in the case at.bar; that is, that the engineer’s decision was 
based on an error of law, and was, therefore, not binding; 
but the Court of Claims, upon the authority of Kihlberg 
v. United States, 97 U. S. 398, held that the order to avoid 
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a decision of an engineer on a point which had been en¬ 
trusted to him, one of three things must be shown, viz., 
fraud, bad faith, or a failure to exercise an honest judg¬ 
ment; that a mere mistaken judgment not tainted ;Wtyh 
fraud, bad faith, or dishonesty, will not be sufficiqpt to 
avoid the decision of the arbiter. 

, , •* , *.* t i 

Practical Interpretation by the Parties. 

We further respectfully submit that the action of the 
parties dealing with this question was a practical intrepre- 
tation of the contract by the parties themselves, and even 
by the very officer of the Government who drew the 
specifications, and in the language of the Supreme Court 
in the case of ToplifT v. Topliff, 122 U. S. 122, 131: “In 
cases where the langauge used by the parties to the con¬ 
tract is indefinite or ambiguous, and hence of doubtful 
construction, the practical intreprelation of the parties 
themselves is entitled to great, if not controlling influence.” 

In fact, the Supreme Court has held that the practical 
intreprctation of the contract by the parties themselves should 
prevail over the literal meaning of the contract . District of 
Columbia r. Gallaher, 124 U. S. 505, and Irwin v. United 
States, 16 How. 512. See also to same effect: 

Dialogue v. The U. S. 22 Ct. Clms. 196, 204. 

Eastern R. R. Co. v. The U. S., 20 Ct. Clms. 23, 45. 

Brooklyn Ins. Co. v. Dutcher, 95 U. S. 269, 274. 

Irwin v. The U. S., 16 How. 512, 521. 

Scott v. The U. S., 12 Wall. 443. 

In this connection we also invite particular attention 
to the case of Dialogue v. United States, 22 Court of 
Claims, 196, 204. In that case the Government attempted 
to recover money which had been allow’ed for extra work, 
on the ground that the work paid for could have properly 
been required of the contractor under the original con¬ 
tract. The Court of Claims disallowed the Government's 
counter-claim on the ground that it was a contemporaneous 
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cdhstrtMion of the contract by the parties, which deter¬ 
mined arid fixed the liability beyond the power of repudU 
aftidri upori the part of either. This question was also 
Square raised in the case of Bitting v. United States, 
25 Cburtof Claims, 502,511. In that case, the court held— 

“the defendants’ counter-claim consists of four items* 
the first* second and third were allowed and paid by the* 
defendants after discussion as to whether the work should 
be done by the claimants under the contract or should be 
considered extra thereto. There was no mistake of fact. 

c Court does not feel warranted to revise the settlement 
thus made. ” 

That case does not appear to have been as strong a 
case against the Government as the case at bar, because 
there seems to have been no provision in the contract 
that the decision of the Supervising Architect was to be 
bindingastothe meaning of the contract and specifications. 

Rectification of Admitted Mutual Mistake. 

We also beg to point out that another view which may 
properly be taken of the action of the parties in disposing 
of this matter at the time is that it was a rectification by 
the officers of the Government of an admitted mutual 
mistake in the estimated number of ties; a mistake so 
gross and so unfair to the appellant as to entitle him to 
relief. In other words, the appellee estimated the number 
of new ties required at 2000. The appellant had the 
right to rely on this as approximately correct, and sub¬ 
mitted his bid accordingly. It later developed that this 
estimate was erroneous, that it did not even approximate 
the required number. If the Government had refused 
to rectify the error, the appellant could have refused to 
carry out his contract and applied to a court of equity 
to have the contract cancelled, and demanded com¬ 
pensation on quantum meruit for the work done. The 
right of a claimant to such relief on the ground of mutual 
mistake in a case of this kind, is sustained in the case of 




Long v. The town of Athol, 196 Mass. 497, and the numerous 
decisions cited therein. According to that decision, the 
only questions involved are: Whether the mistake is 
mutual; and so gross as to indicate that the claimant 
would not have entered into the contract if the truth had 
been known; and whether the claimant is free from negli¬ 
gence in not discovering the error before the contract was 
signed. All of those questions were eliminated from the 
case at bar when the mistake was rectified upon the 
demand of the appellant. The appellee having ad¬ 
mitted the error and rectified it and thus deprived the 
appellant of his opportunity to ask for the cancellation 
of the contract, is manifestly bound by that action. 
Neither can it be said that the officers of the Government 
had no authority to correct such an error. The contract 
was signed by the Constructing Quartermaster and 
approved by the Quartermaster General. The mistake 
was corrected by these officers, acting under the written 
authority of the Secretary of War. The Supreme Court 
has held that an officer who has authority to make a con¬ 
tract has authority to change or modify the contract 
after it is made. (United States v. Barlow’, 184 U. S. 132.) 

Furthermore, if the appellant refused to go ahead with 
this work, and was promised and paid extra compensation, 
he is entitled to retain the compensation so received. In the 
case of Long v. Schuck, 106 Md. 220 (1907), the court held 
that where a party who is bound to do a certain thing 
refuses to go ahead and is promised extra compensation, 
and upon that assurance proceeds, he can recover on the 
new promise. 

For the foregoing reasons we respectfully pray that this 
Honorable Court reverse the judgment of the lower court, 
and hold appellants affidavit of defense sufficient. 

Respectfully submitted. 

BYNUM E. HINTON, 

Attorney for Appellant 
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3tt % (Eourt nf Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1911. 


No. 2317. 


SAM. P. WHITE, APPELLANT, 

vs. 

UNITED STATES OF AMERICA, APPELLEE. 

9 

BRIEF for appellee. 

I. 

The contract in this case required the appellant to 
furnish all the labor and material necessary” to com¬ 
plete the alterations and repairs of the railroad at Fort¬ 
ress Monroe, Va., for the sum of 128,489 (Rec.,pp. 15 16 
Arts. 1 and 4). 

Paragraph 3 of the specifications (Rec., p. 9), provided 
that: 

The contractors shall furnish all materials, 
labor, etc., necessary to complete the work accord¬ 
ing to the true intent and meaning of the draw¬ 
ings and these specifications, of which intent and 
meaning the officer in charge shall be the inter¬ 
preter. No local terms or classifications will be 
considered in the interpretation of these specifi¬ 
cations.” 

Paragraph 30 (Rec., p. 13) required the contractor 
... to furnish all new ties necessary to replace those 
unfit for further service (approximately 2,000).” 




We do not understand it to be denied by the appel¬ 
lant that the law is that on the day he begun work under 
this contract he was bound by its terms to furnish all 
the new ties necessary to replace those unfit for further 
service in altering and repairing the railroad, and that 
the words “approximately 2,000“ did not entitle him to 
an allowance or extra compensation for whatever ties in 
excess of 2,000 might be found necessary to complete 
the work. The authorities are clear that in an agreement 
to furnish all materials required for a certain purpose, 
estimated as being “about” or “approximately” so much 
or so many, the contractor is bound to furnish all the 
material required for the particular purpose, though it 
may be more than the quantity so estimated. In these 
cases the words “about,” “approximately,” “more or 
less, and the like, are construed by the courts to have 
been introduced into the contract only for the purpose 
ot providing against accidental variations arising from 
slight and unimportant excesses or deficiences in number 
or weight. 

Brawley vs. U. S., 96 U. S., 168. 

Merriam vs. U. S., 107 U. S., 437. 

Watts vs. Camors, 115 U. S., 360. 

Moore vs. U. S., 196 U. S., 157. 

Williams vs. U. S., 15 Ct. Cls., 461. 

Woolf vs. Wells, Fargo Co., 115 Fed. Rep., 32, 36. 

Inman Bros. vs. Lumber Co., 146 Fed. Rep., 451. 

Navassa Co. vs. Commercial Co., 93 Ga., 103. 

Tilton s Case, 15 Compt., Dec., 683. 

But the appellant contends that the legal effect and 
obligation of the contract in this respect was changed 
by something that transpired after the work was com¬ 
pleted; namely, by the act of the quartermaster in 
making an allowance or extra compensation to him for a 
certain number of new ties furnished by him in excess 
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of the 2,000 which the parties estimated as the number 
which would be necessary to complete the work. His 
contention is that the quartermaster, under the provi¬ 
sion that theofficer in charge shall be the interpreter of the 
intent and meaning of the specifications, had the right 
to decide that, according to the true intent and mean- 
ing of the contract and specifications, the appellant was 
entitled to extra compensation for the excess ties, and 
that the Government was bound by that decision, 
whether it was or was not founded upon a mistake of 
the law applicable to the case. 

To that contention the Government replied, on the 
argument in the court below, that in a case in which 
the contract makes the engineer or officer in charge of 
the work the interpreter of the contract and specifica¬ 
tions in the event of a dispute between the parties as to 
their meaning, the decision or determination of the 
engineer founded upon a mistake or ignorance of the law 
applicable to the case is in no way conclusive upon the 
parties, citing— 

Lyons vs. U. S., 30 Ct. Cls., 352. 

Collins & Farwell vs. U. S., 34 Ct. Cls., 294. 

Wood vs. Railway Co., 39 Fed. Rep., 52. 

King Iron Bridge Co. vs. St. Louis, 43 Fed. Rep., 
768. 

Lewis v. Railway Co., 49 Fed. Rep., 708. 

See, also, Burke vs. City of New York, 40 N. Y. Supp., 
81, a case just the converse of the present, in which the 
contractor sought the benefit of the rule here contended 
for by the appellee. 

The appellant in his brief makes a distinction without 
a difference in the application of these decisions to the 
present case. He says that they were all cases in which 
the contract did not commit to the arbiters the ques¬ 
tions which they undertook to decide. But that is no 














more than to say just what we say, namely, that a con¬ 
tract which makes the engineer or other officer the 
arbiter of all disputes arising under the contract does 
not commit to the officer the determination of a ques¬ 
tion of law arising under the contract, and, hence, that 
the party against whom he decides such question of law 
is not bound by the decision if the same be erroneous. 
In support of this we refer to the opinion of Judge 
Thayer in King Iron Bridge Co. vs. City of St. Louis, 43 
Fed. Rep., 768. (Writ of error dismissed by the Supreme 
Court, 149 U. S., 769.) 

That was a suit to recover the contract price for build¬ 
ing a bridge. The contract contained the following 
provision: 

“To prevent all disputes and litigation, it is 
further agreed by the parties hereto that the 
street commissioner shall in all cases determine the 
amount or quantity of the several kinds of work 
which are to be paid for under this contract; and 
he shall decide all questions which may arise rela¬ 
tive to the execution of this contract on the part 
of the contractor, and his estimates and decision 
shall be final and conclusive.” 

I nder this provision the street commissioner under¬ 
took to decide that the sum of $6,820 should be deducted 
from the contract price on account of delay in complet¬ 
ing the work. The court held that the deduction should 
not have been made, because the city (the defendant) was 
responsible for the delay, and that the plaintiff was not 
bound by the decision of the street commissioner, be¬ 
cause that decision involved a pure question of law not 
committed to his determination by the contract. The 
court said: 

“The next question is whether the eighth clause 
of the contract gave the street commissioner 
such broad powers as an arbitrator, that his 




decision, on making the final estimate, that the 
plaintiff was in law liable for liquidated damages, 
is conclusive between the parties, although mani¬ 
festly erroneous. This question must be answered 
in the negative. The contract made the decision 
of the street commissioner conclusive as to all 
questions concerning the amount of work done, 
provided he acted in good faith, and with reason¬ 
able care and circumspection. With the same 
reservation that he acted in good faith and with 
reasonable care, it also made his decisions final as 
to all questions whether the work was done in 
accordance with the drawings and specifications, 
and was fully up to the standard of excellence 
mentioned therein. These were all questions of 
fact, depending for their correct solution on pro¬ 
fessional knowledge and skill; and the parties 
might reasonably and lawfully submit them to the 
determination of an arbitrator and agree to be 
% bound by his decision.” 

Wood vs. Railway Co., 39 Fed. Rep., 52, and 
citations. 

“But the question which the street commissioner 
undertook to decide was purely a question of law, 
as to the effect which the failure of the city to 
have the bridge piers completed within one week 
and ten months after the notice was served, had 
upon its right to demand liquidated damages. I 
am satisfied that the contract, properly construed, 
did not commit that question to the determina¬ 
tion of the street commissioner; it was wholly 
outside of his jurisdiction.” 

We refer also to one of the cases cited by the appel¬ 
lant— 

Galveston, &c., Ry. Co. vs. Henry, 65 Texas, 685, 
690. 

This was a suit by the contractors against a railroad 
company to set aside the decision of of a chief engineer 
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as to the amount of rock hauled away from certain ex¬ 
cavations. The contract provided that— 

“Thequantities and amountsof the several kinds 
of work performed under this contract shall be 
determined by the chief engineer; and his deter¬ 
mination shall be conclusive upon both parties. 
The chief engineer shall decide every question 
which can or may arise between the parties rela¬ 
tive to the execution hereof, and his decision 
shall be final and binding on both parties to this 
contract.” 

The chief engineer estimated the amount of rock hauled 
away by measuring the pits from which the rock was 
excavated, whereas, according to the contention of the 
plaintiffs, he should have measured the embankment of 
rock in the place to which it was removed after excava¬ 
tion, by which method of measurement the finding of the 
engineer, as to the amount of rock hauled away would 
have been increased 50 per cent. The court below set 
aside the determination of the engineer and rendered a 
judgment for the plaintiffs, and the defendants appealed. 

The judgment was affirmed, the court saying: 

‘There is no doubt but that when parties to 
such a contract submit such a matter to the deci¬ 
sion of the engineer, his determination is final and 
conclusive, unless, in making it, he has been guilty 
of fraud, misconduct, or such gross mistake as 
would imply bad faith or a failure to exercise an 
honest judgment. M. & P. Ry. Co. vs. March, 114 
U. S., 549. But his decision must be in accordance 
with the contract. The parties agree, as they did 
in this case, that he shall determine as to the 
amount of the work done by them under the con¬ 
tract, not that he shall make a different contract 
for them. He decides under the legal construction 
of the contract, not upon such construction as 
he may choose to give it. He is not made the ar¬ 
bitrator, to whom is to be referred differences as 
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to the meaning of the contract, and he can not 
adopt rules of measurement that it does not 
authorize. 

“Hence, if the contract provided that the ap¬ 
pellees should be paid according to embankment 
measure, he would have no right to say that they 
should be paid by excavation measurement. Con¬ 
troversies as to the meaning of the contract might 
have been submitted to him, but, unless done in 
plain terms, the courts, and not the engineer, must 
decide them. The parties referred questions of 
quantities and amounts to him, doubtless, because 
it was in the line of his profession to make accu¬ 
rate calculations as to such matters. It can not be 
presumed, in the absence of express provisions to 
that effect, that they intended to go further, and 
permit him to pass upon the law of the contract, 
and construe it by any arbitrary rules he might 
choose to prescribe. None of the decisions to which 
we are referred by the appellant go so far as to 
allow the engineer to vary the contract, or to de¬ 
cide as to its meaning or intent. M. & P. Ry. Co. 
vs. March, supra; Herrick vs. V. C. Ry. Co., 27 Vt. 
673; Kidwell vs. B. & O. Ry. Co., 11 Gratt., 676; 
Kihlberg vs. United States, 97 U. S., 398; Sweenev 
vs. United States, 109 U. S., 618.” 

The court also referred to the following cases in which 
it was held that the engineer, whose estimates are to 
govern, must not base them upon an erroneous view of 
the contract, and that if he does, his estimates will not 
conclude the parties. 

McAvoy vs. Long, 13 Ill., 147. 

Alton Ry. Co. vs. Northcott, 15 Ill., 49. 

Kistler vs. Ry. Co., 88 Ind., 460. 

The appellant in his brief has confounded the deci¬ 
sions involving the effect of the determination of the 
engineer, or other officer, under provisions in the con¬ 
tract making such engineer the arbiter of disputes 













between the parties growing out of the contract, with 
decisions in suits to set aside the award of an arbitrator 
in cases submitted to arbitration by the parties under 
rule of court or statutory provisions. He cites the case of 
Masury rs. Whiton, 111 N. Y„ 679, to the proposition 
that the award of an arbiter can not be set aside for 
mere error of judgment as to the law or facts in a case 
submitted. This is true enough, where the arbiter is one 
to whom a cause is regularly referred pursuant to rule 
of court, which, as we take it, was the case in Masury vs. 
Whiton, supra, judging from the authorities therein 
referred to. (See Perkins vs. Giles, 50 N. Y., 228.) The 
object of the reference is to avoid the trouble, delay, 
anil expense of the suit, and the arbitrators, usually per¬ 
sons learned in the law, are necessarily judges both of 
the law and facts in the case. 

2 Am. & Eng. Encycl. of Law, 672. 

Hut the reason of this rule does not apply to a decision 
by engineers or other officers in charge of a public work, 
who are, by the contract, made judges of disputes aris¬ 
ing between the parties to the contract under which the 
work is being done. They are made judges of such dis¬ 
putes, as was said in King Iron Bridge Co. vs. St. Louis, 
supra, on account of their professional knowledge and 

skill in respect to matters connected with the execution 
of th e work, „„d |„ r „ urpo „ 

pass upon the legal effect and meaning of the various 
provisions of the contract. 

The case of Adams vs. Great North of Scotland Ry. 
Co., 18 Scotch Sessions, 1 (1890-91), referred to by the 
appellant in support of his proposition, that arbiters 
are judges of law as well as fact, appears to belong to 
the same class as Masury vs. Whiton, supra. It is true 
that the arbitrator was named in the contract between 
the parties, but he seems not to have been an engineer, 



or officer, or person having supervision of the work, but 
rather to have been an attorney or solicitor or other 
person learned in the law and competent to pass upon 
the legal effect of the various provisions of the contract; 
and the right of the courts to review his decision ap¬ 
pears to have depended upon a statute described in the 
report as the “Act of Regulation.” (See the remarks of 
Lord Watson, pp. 7 and 8, and of the Lord Chancellor, p. 4.) 
Certainly that case, depending as it does in large measure 
upon statutory provisions of a foreign jurisdiction, can 
not be relied upon to overturn the decisions of the 
American courts, hereinbefore cited, that a provision in 
a working contract making the engineer or officer in 
charge the judge of disputes between the parties as 
to the amount to be paid the contractor for his work, 
does not commit to him the determination of questions 
as to the legal effect and meaning of the contract and 
specifications. 

In the remaining cases cited by the appellant in this 
connection— 

Heidlingervs.Onward Construction,90N.Y.Supp., 
115, 

Duell vs. McGraw, 33 N. Y. Supp., 528, 

Barclay vs. Deckerhoff, 171 Pa. St., 378, 

there will be found nothing inconsistent with the propo¬ 
sition that the parties are not bound by a decision of 
the engineer based upon a mistake of the law applicable 
to the case. 

The appellant seems to rest his case upon the familiar 
proposition that where the parties to the contract have 
designated a particular person to determine the amount 
and quality of the work done or materials furnished 
under the contract, his decision in those respects is con¬ 
clusive upon the parties, and can only be set aside for 
fraud, or for such gross mistakes as imply bad faith ora 










failure to exercise an honest judgment. He cites two 
cases in support of this proposition— 

Kihlberg vs. United States, 97 U. S., 398. 

Kennedy vs. United States, 24 Ct.Cls., 122,139. 

He might have cited a hundred or more cases of the 
same kind; they are collected in the American Digest, 
Century and Decennial Editions, under the title “Con¬ 
tracts” Sub’d V, Performance or Breach; (1) Approval or 
Decision of Arbitrators, etc., 6. Scope and Effect of 
Decision. But these cases do not deal with the ques¬ 
tion presented in this case—whether the parties 
are bound by an erroneous construction of the con¬ 
tract or a mistake of law on the part of the engineer 
or officer in charge? In Kihlberg vs. United States the 
only question was whether the contractor was bound 
by an inaccurate measurement made by a quarter¬ 
master in charge. In Kennedy vs. United States the 
question was whether the contractor had performed a 
larger amount of work than had been allowed him by the 
report of the engineer in charge (24 Ct. Cls., 144). There 
was no question as to the legality of the method of 
measurement employed by the engineer, such as arose in 
Lyons vs. United States, 30 Ct. Cls., 352, and Collins & 
Farwell vs. United States, 34 Ct. Cls., 294, cited by the 
appellee. In the last mentioned case the court said 
(p. 332): 

“If the engineer officer proceeded upon a wrong 
interpretation of the contract, or excluded from 
his calculations a factor of which the contractors 
were entitled to the benefit, the court will grant 
relief, notwithstanding the provision that the de¬ 
cision of the engineer officer shall be final. The 
provision in the contract that the decision of the 
engineer officer in charge as to the quality and 
quantity shall be final, refers only to the measure¬ 
ment in point of fact and not to the principle of 
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law on which it is made, as it is the province of 
the court to determine the law of the contract/’ 

Lyons vs. United States, 30 Ct. Cls., 353, 365. 

King Iron Bridge vs. St. Louis, 43 Fed. Rep., 
768. 

If the officer in charge of the work in this case had 
decided that every one of the old ties taken up in 
the alteration and repair of the railroad was fit for 
further use, or, per contra , was unfit for further use, his 
decision, in either case, would have been binding upon 
the parties, respectively, in the absence of anything to 
show fraud, or such gross error or mistake as would im¬ 
ply bad faith, or a failure to exercise an honest judg¬ 
ment. That is the kind of Question—one of fact““-which 
the contract commits to his determination. He had no 
right nor power to ignore the legal effect and meaning 
of the contract, and allow the contractor extra compen¬ 
sation for items covered by the contract price. 

As was said by Judge Howry in Collins & Farwell vs. 
United States, supra, it is the province of the court, and 
not of the engineer in charge, to determine the law of 
the contract. Especially must this be true in cases in 
which the Government is one of the parties to the con¬ 
tract. In the majority of such cases, as in the case at 
bar, the contract is drawn and made by the engineer in 
charge of the work. If he is to be the judge of the law of 
the contract, as contended by the appellant, he would 
have it in his power to impose upon the United States a 
far greater liability than the contract, according to its 
legal meaning and effect, would impose. That would be 
a very dangerous power to entrust to a dishonest or 
incompetent official. Some of the river and harbor im¬ 
provement contracts run into the millions of dollars. 
The court will remember one of that kind at Charleston, 
South Carolina, in which, a few years ago, the Govern¬ 
ment sustained vast losses growing out of collusion 






between the contractors and the officer in charge of the 
work. It is enough that the latter may be empowered to 
bind the Government by his decisions upon questions of 
fact, without putting into his hands another and far 
more powerful instrument for the perpetration of frauds 
upon the public. It is comparatively easy to show fraud 
or gross mistake on his part in deciding a question of 
fact; it is a far more difficult matter to show that his 
decision of a question of law was influenced by corrupt 
or dishonest motives. 

II. 

The appellant contends, further, that the parties 
themselves put a “practical construction’’ upon the con¬ 
tract by which the appellant was held entitled to receive, 
and did receive, extra compensation for the excess ties 
in question, and he refers to and relies upon the familiar 
proposition that the courts will ordinarily be governed 
by a practical construction which the parties themselves 

have put upon the contract. 

This, we insist, is merely to present in another form, 
the question whether the Government is bound by the 
mistaken interpretation of the legal effect of the con¬ 
tract by the officer in charge in this case. If we are right 
in our contention that the Government is not so bound, 
there is obviously no room for the application of the 
appellant’s second proposition, because the “practical 
construction” put by the engineer upon the contract, if 
he is to be regarded as one of the “parties” thereto 
within the meaning of the rule contended for, is one and 
the same thing as his misinterpretation of the law of 
the contract. To hold the proposition in question appli¬ 
cable to this case would neutralize the rule that the 
decision, as to the law of the contract, by the officer in 
charge is not binding on the parties; for the erroneous 
decision must always be a “practical construction” of 
the contract in cases of this kind. 
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Besides, the proposition in question, if held applicable 
to this case, would be inconsistent with the established 
rule that moneys paid out by an officer of the United 
States under a mistake of law, may be recovered back in 
an action brought for that purpose. The existence of 
this rule and its application to this case was stoutly 
denied by the appellant at the hearing in the court be¬ 
low. As the rule is not discussed in his brief, we take it 
that he has abandoned the contention he made in the 
court below. If not so abandoned, we refer to the fol- 
owing authorities* 

22 Am. & Eng. Encycl. of Law, 629. 

McElrath vs. United States, 102 U. S., 426, 441. 
Wisconsin Central R. R. Co. vs. U. S., 164 U. S., 

190. 

United States vs. Dempsey, 104 Fed. Rep., 199. 
United States vs. Utz, SO Fed. Rep., 849. 

United States vs. Saunders, 79 Fed. Rep., 407. 

In the last mentioned case it was said by the court: 

“Whatever doubt may have existed under the 
earlier decisions of the Supreme Court as to the 
general right of the United States to recover 
moneys paid by the errors of their disbursing offi¬ 
cers, as much where the error is one of law as one 
of fact, provided only the moneys belong to the 
United States ex aequo et bono, was removed by 
Wisconsin Central Railroad Co.t'S. U.S., 164 U. S., 
190,212.” 

And in the case of Barnes vs. District of Columbia (22 
Ct. Cls., 366, 394), it was said by the court: 

“The doctrine that money paid can be recovered 
back when paid in mistake of fact and not of law 
does not have so general application to public 
officers using the funds of the public as to indi¬ 
viduals dealing with their own money where no¬ 
body but themselves suffer for their ignorance, 


carelessness, or indiscretion, because in the former 
case the elements of agency and the authority and 
duty of officers, and their obligations to the public, 
of which all persons dealing with them are bound 
to take notice, are always involved.” 

We submit with confidence that if the law is that 
money paid out by a disbursing officer of the United 
States under a mistake of law may be recovered back, 
there is no room for the contention that the “practical 
construction” put by the officer and the contractor upon 
the contract can prevent such recovery. The mistake of 
law by the officer and his “practical construction” of the 
contract are one and the same thing. 

The court will find, on examination of the cases cited 
by the appellee as to the effect of a practical construction 
of the contract by the parties— 

Topliff vs. Topliff, 122 U. S., 122, 131, 

District of Columbia vs. Gallaher, 124 U. S., 505, 
Irwin vs. United States, 16 How., 512, 521, 
Brooklyn Ins. Co. vs. Dutcher, 95 U. S., 269, 273, 
Scott vs. United States, 12 Wall., 443, 

Dialogue vs. United States, 22 Ct. Cls., 196, 204, 
Eastern Railroad Company vs. United States, 20 
Ct. Cls., 23, 45, 

Bitting vs. United States, 25 Ct. Cls., 502, 511, 

that there is nothing in them inconsistent with our con¬ 
tentions in this case. None of them appear to involve 
any question of the inconclusiveness of the decision of 
the engineer in charge upon the parties when founded 
upon a mistake of law, nor of the right of the United 
States to recover back moneys paid out by a disbursing 
officer in mistake of law. 

Besides, it is only when the language of the contract 
is ambiguous that the rule as to practical construction 
by the parties applies. 

Topliff vs. Topliff, 122 U. S., 122, 131. 
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There is no ambiguity in the language of the contract 
in this case. The law leaves no room for doubt as to the 
meaning and effect of the estimate of the number of new 
ties required, “approximately 2,000,” inserted in the con¬ 
tract by the parties. 

In Dialogue vs. United States, 22 Court of Claims, 196, 
204, and Bitting vs. United States, 25 Court of Claims, 
502, 511, two of the above cases to which the appellant, 
in his brief pages 34,35, particularly invites the attention 
of the court, the question was whether the Government 
was entitled to recover, on counter-claim, certain moneys 
which had been paid the claimants for extra work under 
provisions in their contracts by which they were to be 
paid extra for extra work or materials. The court merely 
held that what the parties had themselves decided as to 
what was extra work tinder the extra work clause of the 
contract , should control in the determination of that 
question. No question ot law was involved in either 
case; in both the question was merely one of fact; what 
was extra work within the meaning of the extra work 
clause? In the case at bar also the contract contains a 
provision as to extra work. It is as follows (Rec., p. 11, 
par. 20): 

“Extras.—No charge for extra work will be 
allowed unless the same has been ordered in writing 
by the officer in charge, the price stated in the order 
and accepted by the contractor.” 

It is not claimed in the affidavit of defense that the 
excess ties were furnished as extra material under this 
clause; hence the two last mentioned decisions have no 
application to this case. 

III. 

In reply to what is said in the brief of the appellant 
on page 35 under the heading “Rectification of Admitted 
Mutual Mistake,” it is sufficient to say that the facts 
shown by the affidavits in this case would not entitle the 
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defendant to a reformation of the contract. In the 
case of— 

Simpson vs. United States, 31 Ct. Cls., 217, 172 
U. S., 372, 

the claimant contracted to build a dry dock for the Gov¬ 
ernment in the Brooklyn Navy Yard for a certain sum. 
During the progress of the work a stratum of quicksand 
was encountered, which increased the cost of the work to 
the claimant by the sum of $174,322. He brought his 
suit in the Court of Claims to recover the extra expense 
so incurred, but it was held by that court, and by the 
Supreme Court of the United States that he was not en¬ 
titled to recover. If the claimant was not entitled to ref¬ 
ormation of the contract in a case of that kind in which 
it was practically impossible to discover beforehand the 
matter which caused the extra expense, how can the ap¬ 
pellant expect reformation in this case, where doubtless, 
by a more careful examination of the old ties, he could 
have obtained a better idea as to the number of ties 
that would be unfit for further use. See, also— 

Burgwyn vs. United States, 34 Ct. Cls., 348, and 

Driscoll vs. United States, 34 Ct. Cls., 508, 

where great extra expense to the contractors was brought 
about by errors in specifications prepared in the office of 
the Supervising Architect of the Treasury, but in which 
it was held that the contractor was not entitled to relief 
on that account. 

The appellant suggests that the judgment of the court 
below be reversed and the case sent to a jury in order 
that he may show that the payment for the extra ties 
made to him by the quartermaster was merely the cor¬ 
rection of a mistake of the parties as to the number of 
new ties that would be required. In reply to this it is 
sufficient to say that he could not show such “correction 
of a mutual mistake” without showing the existence of 



the mistake itself, and that, under the decisions of the 
Supreme Court— 

Simpson vs. United States, 172 U. S., 372, 379, 

Brawley vs. United States, 96 U. S., 168, 173, 

evidence of such mistake could not be received in a case 
of this kind. In the latter case, the claimant contracted 
to furnish an army post with 880 cords of wood, “more 
or less, as shall be determined by the post-commander.” 
He cut, and had ready to deliver, the 880 cords, but he 
was called on to furnish only forty cords, and the balance 
he had to sell at great loss. He proposed to show by the 
testimony of witnesses that the understanding between 
him and the post-commander was that he would be called 
upon to furnish the 880 cords. It was held that parol 
testimony was inadmissible for any such purpose. See 
the remarks of Mr. Justice Bradley in Brawley vs. United 
States, quoted by Mr. Justice White, in Simpson vs. 
United States, at page 379. It is to be remembered that 
in law this case stands as if the words “approximately 
2,000” had never been inserted in the contract. In law, 
the language of the contract is that the contractor must 
furnish “all the new ties necessary in the reconstruction 
of the railroad.” To permit the appellant now to show by 
parol testimony that it was understood at the time the 
contract was made that he was to furnish only a certain 
number of new ties, and was to receive extra compensa¬ 
tion for any in excess of that number, would do violence 
to the plainest of all the rules of evidence. 

It is stated in the affidavit of defense (Rec., p. 20) 
that the amount paid for the excess ties was disallowed 
the quartermaster by the auditor, and that the same was 
charged against the personal account of the quartermas¬ 
ter. If such be the fact, it is no satisfaction of the claim 
of the Government against the contractor for the over¬ 
payment, because there has been no judicial determina¬ 
tion of the right of the Government to make such charge 




against the personal account of the quartermaster. Such 
determination can be had only by suit on the quarter¬ 
master’s bond, or by forcing the latter to a suit in the 
Court of Claims to recover the amount of his salary 
withheld. 

22 Am. and Eng. Encvcl. of Law, 2d Ed., p. 576. 

\ T)re charge against the quartermaster’s personal ac- 
coyrljt is a n\ere suspension of payment of his salary to 
iit until the liability of the contractor for the 
overpayment is determined. The accounts of a disbursing 
officcjt are. joever closed; they are always open for the 
purpose of .Rectifying errors in his favor or against him. 

'■ United States vs. Burchard, 125 U. S., 176. 

Smith vs. United States, 14 Ct. Cls., 114. 

Without a doubt the Government could recover the 
amount of the overpayment by suit on the quarter¬ 
master’s bond, or by way of set-off to a suit by the 
quartermaster in the Court of Claims. But in equity the 
contractor is the person primarily responsible for the 
overpayment. lie, and not the quartermaster, got the 
benefit of the mistake. He, and not the quartermaster, 
has money in his hands which ex aequo et bono belong 
to the United States. And he, and not the quartermaster, 
should be compelled to make good the loss to the 
United States. 

It is respectfully submitted that the judgment of the 
court below should be affirmed. 
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